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1.0  INTRODUCTION 
 
 
This report fulfills the requirements of Chapter 176, Laws of 2008 (see 
http://www.gencourt.state.nh.us/legislation/2008/HB1353.html) for the Groundwater 
Commission that was established by Chapter 305, Laws of 2003 and Chapter 136, Laws of 
2005 to conduct a study of the following: 
 

·  Criteria, including public benefit, for the granting of large groundwater withdrawals 
other than those of RSA 485-C; and 

 
·  Appropriate roles for municipalities in the permitting and regulation of large 

groundwater withdrawals. 
 

Chapter 176, Laws of 2008 required that the Commission obtain input from municipalities 
and other appropriate entities in completing the study.  
 
New Hampshire lacks of a comprehensive water use regulatory structure that is integrated 
with local long-term land use planning efforts to ensure water of a sufficient quantity will be 
available to meet future public health and environmental needs.  This gap in the regulatory 
structure, philosophical opinions on the use of water and/or a misunderstanding of statutory 
law, common law and the role municipal land use planning has in the use of water resources 
have led to numerous legislative proposals to change how groundwater withdrawals are 
managed in New Hampshire.   
 
A subcommittee of the Groundwater Commission ("HB 1353 Subcommittee") rigorously 
studied the existing regulatory process in New Hampshire for regulating groundwater 
withdrawals and met with municipal officials the general public and water suppliers 
throughout the State as a way of illuminating issues related to the state and municipal role in 
sustainable groundwater resource management.  Recognizing that land use planning and 
regulation at the municipal level ultimately affects how water resources are used, the 
subcommittee finds that there is a need to expand a municipality’s role in groundwater 
management in New Hampshire in order to effectively evaluate proposed withdrawals in the 
context of long-term sustainability and public benefit.   
 
A critical and weighty issue for the HB 1353 Subcommittee was whether to recommend the 
continuation of the current preemption of the State regulatory process mandates by RSA 485 
C-20, or to abrogate it in whole or in part in one of the several ways suggested by some 
members of the public. After due deliberation, the subcommittee concluded the preemption 
should continue but with some modification to the language of RSA 485-C:20 to more 
narrowly and precisely define the contours of that preemption as recommended below. The 
primary reasons for the subcommittee’s conclusion on preemption were 1) the legal, political, 
technical and practical difficulties inherent when varying and perhaps inconsistent municipal 
regulatory regimes are applied to a resource that crosses municipal boundaries; and, 2) the 
substantial resources required to reach scientifically justifiable and legally defensible 
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regulatory decisions.  
 
The question of continuing preemption, however, was not easily decided. The HB 1353 
Subcommittee heard and understood the considerable concern of the public especially 
where large quantities of water are withdrawn and exported or used consumptively in a 
context where future needs and capacities are unknown. Thus the continuation of 
preemption was premised on the concomitant enactment of the various recommendations.  
 
The foundation and centerpiece of these recommendations is the development of data to 
reasonably estimate future availability of groundwater and surface water (which is inherently 
connected with groundwater) on a watershed basis to be partnered with municipal 
projections of future needs.  This data would then form the basis of a two-tiered regulatory 
scheme that is described in Section 5.0.  Municipalities would regulate withdrawals of less 
than 57,600 gallons per day with the State continuing to regulate larger withdrawals, but with 
both regulatory systems tied to the same database of future needs and capacities as 
determined through the development of consumptive use water plans (CUWPs). Similarly, 
preservation of the preemption envisions enacting the recommended changes to the State’s 
large groundwater withdrawal permitting process summarized below to enhance the ability of 
municipalities to effectively and knowledgeably participate in that process.  The 
recommended changes are discussed in Sections 4 and 5 of this document and include: 
 

·  Expansion of the duration of the public comment period in the large groundwater 
withdrawal permitting process; 

 
·  Enabling municipalities to hire an expert at the expense of an applicant to assist in 

reviewing and preparing comments on submittals associated with an applications for a 
new large groundwater withdrawals; 

 
·  Provide direct notification to entities that may be potentially impacted by a proposed 

large groundwater withdrawal when a permit application is filed; and 
 

·  Require that the New Hampshire Department of Environmental Services (NHDES) 
conduct a mandatory public hearing in the municipality of a proposed withdrawal. 

 
The recommendations of the HB 1353 Subcommittee are offered not merely as a series of 
stand-alone recommendations but rather as a groundwater regulatory program for true 
partnership between the State and municipalities based on the future needs of our public and 
the future capacities of our watersheds. It is respectfully requested and urged that the 
recommendations be considered them in that context. 
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2.0  STUDY APPROACH  
 
In the spring of 2009, a subcommittee of the Groundwater Commission (“HB 1353 
Subcommittee”) was formed to coordinate with the nine regional planning commissions in the 
state to conduct nine regional meetings coordinated by the regional planning commissions to 
discuss how groundwater should be managed and what role municipalities should have in 
this process.  Approximately 200 people attended these meetings and provided the HB 1353 
Subcommittee with recommendations.  Compiled responses of the public made at the 
regional meetings served as the basis for producing the findings of the HB 1353 
Subcommitteee in a document titled “Permitting and Regulation of Large Groundwater 
Withdrawals in New Hampshire - Appropriate Roles for Municipalities and Consideration of 
Criteria that Should Be Used” and dated November 2009.  This document was submitted as 
an attachment to the Groundwater Commission’s 2009 Annual Report.   
 
Since November 2009, the HB 1353 Subcommittee developed draft statutory language to 
amend state law to implement its recommendations.  The subcommittee also developed 
flowcharts depicting how proposed amendments to various planning and environmental 
statutes would be integrated.  The subcommittee presented its recommendations to the 
public at four regional meetings coordinated by the Rockingham Planning Commission, 
Strafford Regional Planning Commission, Lake Region Planning Commission and the North 
Country Council in September 2010.  The presentation made at these public meetings was in 
the form of a proposal in which the public was asked to respond to at the end of the 
presentation.  The discussion between the HB 1353 Subcommittee members and attendees 
focused primarily on the following aspects of the presented recommendations: 1) the nature 
and potential accuracy of the tools and data available to the towns to complete a 
Consumptive Use Water Plan (CUWP); 2) how will the CUWP be able to accommodate  
hydrogeological site variation; 3) the potential limitations posed by inter-municipal 
groundwater sources and the desirability to promote regional or multi–municipal coordination 
and approaches to implementing CUWPs; 4) interstate issues for towns along the State 
borders 5) the likely costs associated with and the potential sources for financial and other 
assistance to municipalities for the development of CUWPs; 6) the potential legal constraints 
that may apply to regulating to ensure sustainability; and 7) aspects of the proposed CUWP 
methodology that will protect environmental resources and ecological needs.  
 
Some suggestions were also offered, specifically: 1)amend the wording of the proposals to 
more strongly encourage watershed-wide approaches; 2) research the issue of coordinating 
the timing and costs of third-party review in the large groundwater permitting process with the 
municipal appropriation process;  3) third-party review on behalf of the State a statutory 
requirement in the large groundwater permitting process; 4) Assure that CUWPs address 
preservation of ecosystems and factor in groundwater age; 5) allow for the statutory 
suspension of a large groundwater permit process when the municipality involved has a 
CUWP in process that has reached certain stage in development; 6) the CUWP horizon 
should be multi-generational rather than encompassing only typically shorter planning 
horizons; and, 7) the HB 1353 Subcommittee should meet with legislators prior to the 
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introduction of legislation to garner support for the proposed legislation, particularly the 
concept of CUWPs. 
 
 During each of the meetings there were multiple expressions of support for the proposals in 
general, and especially for the concept of assuring future groundwater capacity through 
CUWPs. The overall response was uniformly positive and supportive. 
 
 
This report serves as a summary of these efforts.  Detailed supporting information is 
contained in the following companion documents that are available on nhgroundwater.com or 
upon request:  (1) Meeting minutes from the 2009 and 2010 public meetings with the regional 
planning commissions; and (2) “Permitting and Regulation of Large Groundwater 
Withdrawals in New Hampshire - Appropriate Roles for Municipalities and Consideration of 
Criteria that Should Be Used” – November 2009.   
 
 
3.0 HOLISTIC GROUNDWATER MANAGEMENT IN NEW HAMPSHIR E 
 
3.1  Overview 
 
In accordance with RSA 485-C:21, NHDES regulates groundwater withdrawals that exceed 
57,600 gallons over any 24-hour period from a well or wells sited after July 1998 at a single 
property or place of business.  Withdrawals that meet this criteria are considered “large 
groundwater withdrawals” under RSA 485-C and may only be approved by NHDES if it is 
shown that no unmitigated adverse impacts to water resources or existing water users will 
occur.  RSA 485-C:20 stipulates that only NHDES can regulate large groundwater 
withdrawals.   
 
The language of RSA 485-C:20 can be interpreted literally to disallow municipal regulation of 
withdrawals less than 57,600 gallons over any 24-hour period.  However, the same language 
can contextually be interpreted to mean that municipalities are only pre-empted from 
regulating large groundwater withdrawals.  Additionally, the fact that RSA 41:11-d narrowly 
dictates that municipalities can regulate certain water users during times of drought, implies 
to some that the  regulation of water uses beyond those described in RSA 41:11-d would not 
be allowed without explicit authorization.  Multiple attorneys testifying before the Commission 
recognized that multiple reasonable and entirely contradictory interpretations of the language 
contained in RSA 485-C:20 could be made. 
 
 
3.2 Groundwater Withdrawal Regulation Issues Identi fied 
 
The HB 1353 and members of the public found the following shortcomings to the current 
legal framework for managing new groundwater withdrawals in New Hampshire: 
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·  The State does not have statutory authority to regulate impacts associated with 
groundwater withdrawals less than 57,600 gallons per day from a well or wells at a single 
property or place of business. 

 
·  Municipalities may or may not be able to regulate groundwater withdrawals less than 

57,600 gallons over any 24-hour period.   
 
·  Approximately sixty-one percent of the groundwater use in New Hampshire occur at 

extraction volumes that are below New Hampshire's statutory threshold of 57,600 gallons 
over any 24-hour period.  In 2005, private domestic wells accounted for 44% of the 
average daily groundwater use in New Hampshire (see 
http://pubs.usgs.gov/circ/1344/pdf/c1344.pdf) 

 
·  Over ninety-three percent of the groundwater extracted (by volume) in New Hampshire is 

not subject to water quantity regulations requiring environmental/water level monitoring 
because of pre-dating the statute or not exceeding the regulatory extraction volume 
threshold.  The regulatory requirements for new groundwater withdrawals are 
summarized in Figure 1.  

 
·  Existing state, local and regional programs lack a comprehensive approach to ensuring 

that the state will manage its groundwater in a sustainable manner.  There are several 
laws on the books that require or encourage state agencies and municipalities to develop 
water management plans and ensure there will be a sufficient quantity of water for the 
future.  However, these laws have been developed in piece-meal fashion overtime for 
different objectives.  When applied collectively, a process for estimating future water 
needs, estimating available supply and developing and executing a plan regarding the 
use of groundwater in a given region is lacking.  These laws and the discontinuity of their 
application are summarized in Figure 2 .   
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Figure 1:   Existing Groundwater Quantity Managemen t in New Hampshire 
 

 

Y N 

 

Does the new water use 
require a large groundwater 

withdrawal permit? 

 
Note: 1)  Currently, approximately 7% of groundwate r use is subject to water quantity regulations 
 

2)  Approximately sixty-one percent of the groundwa ter use in New Hampshire occurs at extraction 
volumes that are below New Hampshire's statutory th reshold of 57,600 gallons over any 24-hour period. 
In 2005, private domestic wells accounted for 44% o f the average daily groundwater use in New 
Hampshire. 

·  Impacts to existing water 
resources and users are not 
assessed.   

 
·  Future water needs are not 

considered. 
 

·  Only Common Law Applies 

·  Existing water resources and 
users are protected.   

 
·  Future water needs are not 

proactively considered. 
 

RSA 485-C:21 and Env-Wq 402 
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FIGURE 2: STATUS OF CURRENT GROUNDWATER USE MANAGEM ENT IN 
NH 
 
 
1.  In 1989, RSA 485:49-RSA 485:53 was enacted requiri ng NHDES to study the probable domestic 

water supply requirements of groups of municipaliti es with that will likely experience growth 
for the next fifty years.  Since 1989, numerous wat er supply studies have been completed by 
the state, federal, municipal and regional agencies  [1990 Southern New Hampshire Water 
Supply Study, the 2003 NH Seacoast Water Use and Gr oundwater Study, and the recent State-
wide stressed basin index study assess existing and  future water supply needs] 
 

2. USGS & NHDES has developed a GIS based stream low-f low and catchments recharge estimate 
tool for all of NH.  This tool can provide coarse e stimates of overall water availability.  
Additional criteria can be applied to water availab ility estimates to ensure an adequate amount 
of water remains in the environment for water resou rces. 
 

3. Since 1987, State law (RSA 4-C:19-RSA 4-C:23) has e nabled the Office of Energy and Planning 
to assist municipalities to develop water resource chapters in master plans to protect and 
manage water resources.  A municipality is also ena bled by state law to implement the water 
local water resource management plan by adopting or dinances or amending subdivision and 
site plan review regulations to protect water resou rces.  State law (RSA 4-C:23 and 53-A) allows 
municipalities to enter into intermunicipal agreeme nts for the purpose of implementing the 
requirements of the water resource management plan.   OEP is not actively working with 
municipalities to implement water use planning. 
 

4. Municipal and regional master plans do not assess h ow much water is available, how much is 
used now, how much will be used in the future, what  must remain in the environment to protect 
water resources and how much water is ultimately av ailable for consumption in a watershed or 
aquifer. 
 

5. Municipalities probably cannot directly regulate gr oundwater withdrawals of any kind at this 
time.  RSA 485-C:20 explicitly pre-empts municipali ties from regulating new groundwater 
withdrawals that exceed 57,600 gallons per day.  RS A 485-C:20 may implicitly pre-empt 
municipalities from regulating groundwater withdraw als less than 57,600 gallons per day.  RSA 
41:11-d may implicitly pre-empt municipalities from  regulating groundwater withdrawals 
because it enables municipal regulation under very narrow circumstances (drought 
emergency). 

6. State law does not allow for consideration of futur e water supply needs proactively.  However, 
the law requires a permit to be amended if necessar y to protect future water supply needs. 
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4.0  REGULATION OF LARGE GROUNDWATER WITHDRAWALS 
 
4.1  Overview 
 
Entities operating new large groundwater withdrawals that exceed 57,600 gallons over 
any 24-hour period from a well or wells sited after July 1998 at a single property or 
place of business must obtain a large groundwater withdrawal permit from the NHDES.  
The process for obtaining a large groundwater withdrawal permit includes, in summary, 
the following elements: 
 

1) Preliminary Application - Submit a Preliminary Application to NHDES and water 
suppliers and communities within the “potential impact area” of the proposed 
large withdrawal in accordance with RSA 485-C:21 and Env-Wq 403. 

 
2) First Public Comment Period and Optional Public Hearing – Within two weeks of 

the municipality or public water system receiving a copy of the preliminary 
application, it may request a public hearing.  If requested, the public hearing 
must occur within thirty days and a forty-five day written comment period follows 
the date of the public hearing.  If no public hearing is requested, a written public 
comment period of forty-five days from the date the application is received by the 
municipality or community water system is established. 

 
3) Withdrawal Testing – An applicant completes extensive withdrawal testing and 

environmental monitoring to assess if water users and water resources may be 
adversely impacted by the new large groundwater withdrawal.   

 
4) Final Report – An applicant develops a Final Report in accordance with Env-Wq 

403.  This document must be submitted to NHDES and municipalities in the 
“potential impact area” The Final Report assesses how a proposed large 
groundwater withdrawal impacts water resources and users and to what extent 
monitoring, reporting and mitigation is required. 

 
5) Second Public Comment Period and Optional Public Hearing- Within two weeks 

of the municipality receiving a copy of the Final Report, it may request a public 
hearing.  If requested, the public hearing must occur within thirty days and a 
forty-five day written comment period follows the date of the public hearing.  If no 
public hearing is requested, a written public comment period of forty-five days 
from the date of the application is received by the municipality is established.   

 
6) Final Decision – Within 45 days of the close of the second public comment 

period, NHDES must make a final decision on a large groundwater withdrawal 
application.   
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4.2 Large Groundwater Withdrawal Regulation Issues Identified 
 
The HB 1353 Subcommittee and attendees of the regional public meeting identified the 
following major issues associated with the large groundwater withdrawal permitting 
process: 
 

1) Public Hearing, Public Notification and Public Comment Periods:  1) The public 
participation process should be improved by establishing a mandatory public 
hearing after the submittal of the preliminary large groundwater withdrawal 
application.  Currently, the public hearing occurs only if a municipality or 
community water system requests the hearing.  A mandatory public hearing 
would ensure that all members of the public have an opportunity to participate in 
a public hearing; 2) The public notification process should also be improved to 
include direct notification to abutters of a property or place of business 
associated with large groundwater withdrawal opposed to notifying only 
community water systems and municipalities directly1; and 3) The law should be 
amended to enable the extension of the public comment period if the request for 
the extension is timely and good cause can be shown. 

 
2) Third-Party Review:  The municipality in which a proposed large groundwater 

withdrawal is proposed should be enabled to hire a licensed engineer or 
geologist, at the expense of the applicant, to assist it in reviewing and providing 
comments to NHDES on submittals associated with a large groundwater 
withdrawal permit application.  The current right of municipalities to participate in 
the permitting process by providing comments on technical documents is at 
times an empty right when a municipality does not have the in-house capacity to 
review applications or the financial resources to hire an outside expert.   

 
3) Anticipated Future Water Supply Needs:  The large groundwater withdrawal 

permitting process should consider reasonably anticipated future water supply 
needs if a community or region of the state has completed an assessment of 
these needs.       

                                                 
1 The November 2009 House Bill 1353 Subcommittee Report recommended that all entities in the 
inventory of water users for potential impact area defined in Env-Wq 403, be directly notified of a proposed 
large groundwater withdrawal.  The full Groundwater Commission determined that this level of notification 
was too extensive and directed the subcommittee to limit notification to only owners of abutting properties. 



 
 

Page 10 of 11 
 

 
 
5.0  RECOMMENDATIONS 
 

Holistic Overall Groundwater Management  
 
Recommendation 1 :  Amend state statutes pertaining to subdivision and site plan 
review regulations (RSA 674:36 and RSA 674:44) to c larify that municipalities can 
regulate water uses the state does currently does n ot.   Municipalities should be 
able to assess if water use associated with a proposed land use is viable and 
compatible with other existing water users and overall water availability. Appendix A 
contains suggested amendments to state statute to enable municipalities to regulate 
withdrawals the state does not.  Appendix B provides discussion papers and model 
municipal ordinance language to establish well yield adequacy testing and a regional 
water supply study for proposed land uses that have associated water uses that do not 
meet the threshold of state regulation. 
 
Recommendation 2:   Amend state statutes pertaining to municipal and re gional 
master plans and water resource protection plans to : 1) Enable the inclusion of 
CUWPs to assess reasonably anticipated future water  supply needs using 
guidance developed by NHDES; 2) Enable municipaliti es to consider future water 
supply needs as part of the water supplies studies enabled under statute in 
accordance with recommendation 1, above; and 3) Req uire that NHDES consider 
future water supply needs in accordance with these plans when it makes a 
decision on large groundwater withdrawal applicatio ns or withdrawals associated 
with community water supplies.  Appendix A contains suggested amendments to 
state statutes to enable municipalities to develop plans to estimate future water supply 
needs and to ensure these needs are protected.  Appendix C contains an opinion from 
the Department of Justice which stated that” there is no limitation in the State’s Police 
Powers either directly or as delegated to municipalities  to prevent a future rather than a 
current harm.” The Department of Justice also found that regulations to protect future 
water supply needs would likely be reviewed under the “rational basis” standard in the 
Constitution and be upheld as constitutional if the regulation is rationally related to a 
legitimate government interest.  Figure 3 depicts how amendment may be made to the 
statutes that link land use planning, water use planning, land use regulation and water 
use regulation with one another. The Commission developed a pilot management plan 
for the Bloody Brook Watershed in accordance with HB 1609 of 2006 that show 
demonstrates how water use and availability can be estimated consistent with the 
recommendation above. 
 
 

Large Groundwater Withdrawal Permitting Process  
 

Recommendation 3:  Amend state statutes to improve the participation of the 
municipalities in the large groundwater withdrawal permitting process by: 
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a) Establishing a mandatory public hearing after the submittal of the preliminary large 
groundwater withdrawal application; b) Require direct notification to abutters of a 
property or place of business associated with large groundwater withdrawal ; and c) 
Enable the extension of the public comment period if the request for the extension is 
timely and good cause can be shown; and d) Enable a municipality to hire a licensed 
engineer or geologist to assist the municipality in reviewing and providing comments to 
NHDES on submittals associated with a large groundwater withdrawal permit 
application.  A significant portion of the costs associated with this review should be paid 
for by an applicant . Appendix D contains suggested amendments to state statutes to 
implement a) - c), above.  Appendix E contains a discussion and options for 
implementing the third party review recommended in d), above. 
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Figure 3:  PROPOSED METHOD FOR MANAGING CONSUMPTIVE  WATER 
USE IN NH 
1. NHDES can use examples of recent water use studies to develop a step-by step 

guidance document for estimating existing and futur e water use in New Hampshire 
using research completed by the USGS (seehttp://pub s.usgs.gov/of/2009/1168/). 
 

2. Utilize existing tools to estimate the amount of re charge that occurs in a given 
catchments in New Hampshire (see 
http://des.nh.gov/organization/commissioner/pip/fac tsheets/geo/documents/geo-9.pdf) 
 

3. Amend State law to require that NHDES develop a con sumptive water use planning 
guidance document that can be used in regional and local master planning 
documents. 
 

4. Municipal planning documents begin incorporating es timates of available water and 
future consumptive use ("Watershed Consumptive Wate r Use Capacity Plans") in 
planning documents in accordance with the guidance developed in item 3, above. 
NHDES would need to review and approve the plans. 
 

5. Enable municipalities to incorporate the plan devel oped in item 4, above into land use 
regulation if NHDES approves the plan.  Municipalit ies would have authority to 
regulate small withdrawals (<57.6k gallons/day) in accordance with the plan and to 
also adopt ordinances to address well interference issues for small withdrawals 
associated with new projects.  NHDES would regulate  large groundwater withdrawals 
but could not make permit decisions that are incons istent with local plans (amend 
RSA 485-C:21).   Municipalities with overlapping wa tersheds could enter into an 
intermunicipal agreement to put the plan into effec t. 
 

6. Yes - Decisions on large groundwater withdrawal per mits made by NHDES must be 
consistent with Watershed Consumptive Water Use Cap acity Plan. 
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Holistic Groundwater Quantity Management in NH 
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DRAFT  
STATUTORY CHANGES TO HOLISTICALLY MANAGE GROUNDWATE R 

WITHDRAWAL QUANTITY 
July 23, 2010 Revisions 

 
 

The proposed amendments implement the recommendations of Section 4.1 of HB 1353 by: 
 
1) Moving the administration of the Water Resources Protection Assistance Program from 

OEP statutes (RSA 4-C) to NHDES statutes.  [RSA 485:49-RSA 485:56] 
 
2) Enabling municipalities to develop Water Resource Management and Protection Plans 

relative to water quality and/or quantity [RSA 674:2(d) & 674:2(o), 674:67-674:68]  
 
3) Enabling municipalities to administer subdivision and site plan review regulations 

pertaining to maintaining an adequate water supply for existing and proposed land uses. 
[RSA 674:36 (o)-(q) & RSA 674:44 (k)-(m)]  

 
4) Enabling municipalities to administer subdivision and site plan review regulations to 

protect future water supply needs if the Water Resource Management and Protection 
Plans is prepared using guidance prepared by NHDES and approved by NHDES [RSA 
674.67, 67I(b) & RSA 674:36(p)/RSA 674:44(l)].   

 
5) Clarifies that municipalities can coordinate the development and implementation of 

Regional Water Resource Management and Protection Plans [RSA 674:68]. 
 
6) Preempting municipalities from regulating the quantity of water associated with new 

large groundwater withdrawals or new sources of water for community water systems 
[RSA 674:67, III, 674:36(o)-(q) and 674:44(k)-(m)].  However, NHDES would be required 
to ensure new water sources and associated uses are consistent with plans that assess the 
availability of water and reasonably future water supply needs [RSA 485:8, V-f & RSA 
485-C:21, V-f]. 
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Blue text and red strike through indicate proposed amendments to existing statutes. 
 

CHAPTER 4-C:  
OFFIC OF ENERGY AND PLANNING 

 
Repeal RSA 4-C:19-RSA 4-C:23 –Water Protection Assistance Program 
 
 

CHAPTER 41:  
CHOICE AND DUTIES OF TOWN OFFICERS 

(this statute is provided to show the only explicit statute that enables the municipal regulation of 
water use) 
 
41:11-d Restricting the Watering of Lawns. –  
    I. The local governing body may establish regulations restricting the use of water from private 
wells or public water systems for residential outdoor lawn watering when administrative agencies 
of the state or federal government have designated the region as being under a declared state or 
condition of drought.  
    II. The local governing body shall give notice prior to the implementation of the regulations in 
paragraph I. Notice shall be given at least 3 calendar days before the regulations are implemented. 
The notice required under this section shall not include the day notice is posted. Notice of the 
regulations shall be published in a paper of general circulation in the municipality and shall be 
posted in at least 2 public places.  
    III. The full text of the proposed regulations need not be included in the notice if an adequate 
statement describing the proposal and designating the place where the proposal is on file for public 
inspection is stated in the notice. 
 

CHAPTER 485 
NEW HAMPSHIRE SAFE DRINKING WATER ACT 

485:8 Approval of Construction Plans (this addresses “small” withdrawals associated with 
community water systems regulated by DES) 
 

     V-f  In communities with a Water Resource Management and Protection Plan that 
assesses availability and existing and future water supply needs in accordance with  RSA 
674:67, I(a), the department may not approve a new source of water for a community water 
system that is inconsistent with a water resource management and protection plan developed 
and approved in accordance with RSA 674:67, I(a).  
 

Future Supplies of Water for Domestic Use 
    485:49 Declaration of Need. – It is declared that there is statewide need for long-range 
planning in order that the health and safety of the people of the state may be protected in respect to 
adequate water supplies for domestic use.  
 
    485:50 Domestic Water Supply Study. – The department of environmental services is 
authorized and directed to study the probable domestic water supply requirements of groups of 
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towns or cities, or both, which appear likely to have increased industrial and population growths 
for the next 50 years. In connection with said studies the department shall determine the most 
feasible and economic sites for sources of water supply for such long-range planning.  
 
    485:51 Assistance. – The department of environmental services is authorized, within the limits 
of the appropriations made therefor, to employ engineers and other assistants to make the studies 
authorized by this subdivision.  
 
    485:52 Reports. – Whenever any study of a group plan for domestic water supply projects is 
made the department of environmental services shall report the same to the next session of the 
legislature together with its recommendations to make secure the availability of those sites which 
the department of environmental services finds will best meet the future needs of the particular 
locality studied.  
 

485:53 Advice to Municipalities. – Upon request the department of environmental services 
shall consult with and advise any municipality which is considering a change in its domestic water 
supply due to an approaching critical situation in the municipality. 
 
    485:54 Water Protection Assistance Program:  The department of environmental services 
shall develop and implement a program to encourage and assist municipalities individually 
and, where appropriate, collectively to evaluate their water resources and to develop local 
and regional measures for the protection of both ground and surface water. The program 
shall recognize the interdependency of municipalities which lie within a common watershed 
and shall facilitate cooperative planning for the management and protection of common 
water resources. By providing a range of technical assistance, the program shall help 
municipalities to exercise powers within their jurisdictions, including, but not limited to, 
land use and water use regulation as specifically authorized under state law, to enhance 
water protection measures, and to ensure the continued availability of this resource. 
 
    485:55 Program Administration   I. The department of environmental services shall 
prepare guidance materials for use by municipalities in the development of local water 
resources management and protection plans as provided in RSA 674:2, III(d) and 674.2, 
III(o), local water use regulations as specifically authorized under state law and other 
appropriate protection measures. If the written guidance materials discuss any requirements 
which exist under state or federal law and which the department believes may be applicable 
to the municipalities' plans, the materials shall identify the source of such requirements.  
    II. The program shall be implemented by the department of environmental services as 
funding levels permit. Other technical services and advice may also be utilized. The program 
shall be coordinated with plans and programs of other state agencies, and regional planning 
commissions, and with activities of the county conservation districts as funding levels permit. 
The department may authorize regional planning commissions to perform specific phases of 
the administration of this subdivision, especially the collaboration with municipalities, as 
funding to support such work permits.  
 
    485:56 Technical Assistance.  I. The department of environmental services may employ 
necessary personnel to coordinate the water protection assistance program with  the office of 
energy and planning and regional planning commissions. The technical assistance program 
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shall rely to a significant extent on the regional planning commissions, which shall work 
directly with all municipalities within their juris diction to accomplish the objectives of this 
subdivision.  
    II. The department, using guidance materials and programs developed under RSA 485:55, 
shall meet with and provide technical assistance to the regional planning commissions. As 
funding levels permit, these commissions shall then work with local municipalities to enable 
the municipalities to incorporate appropriate water protection measures in their master 
plans and municipal codes.  
 

CHAPTER 485-C: GROUNDWATER PROTECTION ACT 
485-C:20 Effect on Local Ordinances. – [Assumes the latest version of SB411 passes] 

I. Nothing in this chapter shall be deemed to preempt the authority of municipalities, under other 
statutes, to enact local ordinances or regulations affecting groundwater, other than groundwater 
withdrawals not subject to RSA 674:36(o)-(q) and RSA 674:44(k)-(m); provided, however, that 
requirements imposed under this chapter shall be considered as minimum. 

II. No regulatory decision made by the department shall abrogate or affect any applicant’s 
obligation to comply with or obtain all applicable and lawful local ordinances, codes, regulations, 
and approvals not otherwise prohibited by this chapter. 

485-C:21 Approval for Large Groundwater Withdrawals. –  
    I. No person may withdraw more than a total of 57,600 gallons of water in any 24-hour period 
from a well or wells sited at a single property or place of business after the effective date of this 
section, regardless of the number of wells sited on the property or business, without the prior 
approval of the department.  
    II. Applications for approval of water withdrawals of 57,600 gallons or more per day shall be 
filed with the department on a form approved by the department. A preliminary report submitted 
by a public water system pursuant to department rules shall be an application for purposes of this 
section. Copies of the application and any subsequent materials submitted to the department shall 
be forwarded by certified mail by the applicant to the governing bodies of each municipality and 
each supplier of water within the potential impact area of the proposed withdrawal as defined in 
RSA 485-C:21, V-e. The department shall provide the governing body of each municipality with 
copies of any mailed correspondence sent to the applicant. The department shall provide the 
applicant with copies of any mailed correspondence sent to or received from the governing body of 
a municipality.  
    III. Following the submission of the application, the department shall hold a public hearing on 
the application in the municipality in which the proposed withdrawal is to be made upon the 
request of the governing body of any municipality or supplier of water within the potential impact 
area, provided that such a hearing is requested within 15 days of receipt of the application.  
    IV. The department shall hold the public hearing within 30 days after the request of the 
governing body of the municipality or the supplier of water made pursuant to paragraph III. Notice 
of the hearing shall be made by the applicant and shall be published twice in 2 different weeks, the 
last publication to be 7 days before the hearing, in one newspaper of general circulation throughout 
the state and another newspaper of general circulation in the municipality. The notice shall also be 
posted in 2 public places in the municipality.  
    V. The applicant and the governing body of each municipality and each supplier of water within 
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the potential impact area of the well may submit comments to the department relative to the 
proposed withdrawal within 45 days after the public hearing in the municipality or, if no hearing is 
requested, within 45 days after the receipt of the application. If the comments relative to the 
application make recommendations to the department, the department shall specifically consider 
such recommendations and shall issue written findings with respect to each issue raised that is 
contrary to the decision of the department.  
    V-a. Upon the request of the governing body of a municipality within the potential impact area, 
the department shall hold a public hearing, after receipt of the final report, and prior to a final 
decision. The department shall notify the municipalities within 10 days of receiving the final 
report. The municipalities shall have 15 days within which to request a public hearing. Notice and 
response to hearing requests shall be the same as that required under paragraph IV.  
    V-b. The department's decision on the application shall be based on a demonstrated need for the 
withdrawal after review of:  
       (a) A description of the need.  
       (b) A conservation management plan.  
       (c) A conceptual hydrologic model of the withdrawal.  
       (d) A water resource and use inventory.  
       (e) The effects of the withdrawal on water resources and uses.  
       (f) Completion of a withdrawal testing program.  
       (g) Development of an impact monitoring and reporting program.  
       (h) Identification of potential mitigation measures.  
    V-c. In order to preserve the public trust, no large groundwater withdrawal shall cause an 
unmitigated impact as determined by the following:  
       (a) Reducing the withdrawal capacity of a private water supply well of a single residence as a 
result of the reduction of available water that is directly associated with the withdrawal as 
determined by the following:  
          (1) Any reduction in capacity for wells with a capacity less than water well board 
recommended optimum minimum flow capacity of 4 gallons per minute for 4 hours before the 
withdrawal;  
          (2) Any reduction in capacity below 4 gallons per minute for 4 hours, for wells that had a 
capacity greater than 4 gallons per minute for 4 hours, before the withdrawal; or  
          (3) A reduction in capacity where the well still has a capacity between 4 gallons and 10 
gallons per minute for 4 hours and the user provides information indicating that the reduction in 
flow has resulted in the inability to meet his or her water needs;  
       (b) Reducing the capacity of a public drinking water supply below the minimum withdrawal 
rates required per consumer determined by the following:  
          (1) Minimum daily amounts of drinking water shall be determined per use based on the 
design flow criteria established for public water supply systems established in rules adopted by the 
department; or  
          (2) Where it is verified that such wells were unable to produce the design flow before the 
withdrawal began, the adverse impact shall be any reduction in the ability to produce water;  
       (c) Reducing the capacity of a water supply that is used for a multiple unit dwelling residence, 
but that is not a public water supply, that results in the inability to continue established activities or 
maintain existing water capacity requirements;  
       (d) Reducing the capacity of a private, non-residential, non-drinking water supply that results 
in the inability of a commercial, industrial, agricultural, or retail facility to continue established 
services or production volumes;  
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       (e) Reducing the ability of a registered water user to produce volumes equivalent to the 
average daily withdrawal for a specific calendar month as determined by discharge measurements 
and reports made to the department in accordance with the water user requirements under RSA 
488 or other previous water use reporting requirements of the department;  
       (f) Reducing surface water levels or flows that will, or do, cause a violation of surface water 
quality rules adopted by the department;  
       (g) Causing a net loss of values for submerged lands under tidal and fresh waters and its 
wetlands as set forth in RSA 482-A;  
       (h) Causing the inability of permitted surface water or groundwater discharges to meet permit 
conditions;  
       (i) Reducing river flows below acceptable levels established pursuant to RSA 483;  
       (j) Causing the contamination of groundwater obtained from wells or surface waters from 
contaminated groundwater whose flow has been altered by the withdrawal, or causing the 
contamination of an aquifer or contributing to the spread of any existing contamination;  
       (k) Causing the long-term predictable rate of replenishment of the aquifer that is the source of 
the withdrawal to be exceeded.  
    V-d. Terms and conditions of approval for a large groundwater withdrawal may be altered by 
the department to accommodate for drought conditions or new withdrawals.  
    V-e. Applications for large groundwater withdrawals shall be accompanied by an impact 
assessment of the potential impact area of the proposed withdrawal to demonstrate the 
preservation of the public trust as set forth in paragraph V-c. The impact assessment shall include 
at a minimum the following:  
       (a) The maximum extent of the cone of depression created by the withdrawal with the 
assumption of a conceptual hydrological model condition of 180 days of continuous pumping at 
maximum volumes without recharge from rainfall or snowmelt;  
       (b) The maximum extent of the recharge area for the withdrawal with the assumption of a 
conceptual hydrologic model condition of 180 days of continuous pumping at maximum volumes 
without recharge from rainfall or snowmelt; and  
       (c) The downgradient area of the withdrawal which shall include:  
          (1) An existing or new delineation of a potential impact area large enough so that the size of 
the entire study area for the withdrawal is at least 10 times the size of the recharge area for the 
withdrawal;  
          (2) An existing or new delineation of a watershed where the amount of water crossing the 
downgradient boundary, that is, leaving the study under current conditions, is at least 10 times the 
amount to be withdrawn; or  
          (3) An alternative method of estimating a potential impact area provided it relies on 
conservative assumptions, is demonstrated as appropriate for the site by test results, and is clearly 
explained and justified.  
     V-f   In communities with a Water Resource Management and Protection Plan that 
assesses availability and existing and future water supply needs in accordance with  RSA 
674:67, I(a), the department may not approve a new source of water that is inconsistent with 
a water resource management and protection plan developed and approved in accordance 
with RSA 674:67, I(a).   
    VI. (a) Decisions of the department may be appealed in accordance with RSA 21-O:7, IV.  
       (b) Any party shall have the right to appeal from the decision of the water council to the 
superior court of the county in which the large groundwater withdrawal is to be made to determine 
the validity and the reasonableness of the department's action on the permit. The appeal shall be 
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filed within 60 days after the decision of the water council. The appeal shall suspend the decision 
of the department pending the outcome of a preliminary hearing. The appeal, so far as practicable, 
shall have precedence over other actions in the same court. 
    VII. Records of public hearings shall be available pursuant to RSA 91-A.  
    VIII. Before the department issues a large groundwater withdrawal permit, any municipality in 
which a well is sited or proposed to be sited, or any municipality within the potential impact area 
of the proposed withdrawal pursuant to paragraph V-e, may require the department to determine 
that the withdrawal will not infringe on the public's use of groundwater, including any contribution 
to wetlands and surface waters, by ensuring that the requirements of paragraph V-c are met. The 
department's determination shall be based on substantial evidence and shall include the methods, 
evidence, and data it used to support its judgment.  
    IX. The department shall allow any municipality showing that it may be substantially and 
specifically affected by a proceeding under this chapter to intervene as a party in the whole or any 
portion of the proceeding and shall allow the municipality to participate by presentation of 
argument orally or in writing or for any other purpose, as the department may order. A 
municipality that intervenes before the department shall retain its status through any appeal of the 
department's decision. 
 
 
674:2 Master Plan; Purpose and Description. –  
    I. The purpose of the master plan is to set down as clearly and practically as possible the best 
and most appropriate future development of the area under the jurisdiction of the planning board, 
to aid the board in designing ordinances that result in preserving and enhancing the unique quality 
of life and culture of New Hampshire, and to guide the board in the performance of its other duties 
in a manner that achieves the principles of smart growth, sound planning, and wise resource 
protection.  
    II. The master plan shall be a set of statements and land use and development principles for the 
municipality with such accompanying maps, diagrams, charts and descriptions as to give legal 
standing to the implementation ordinances and other measures of the planning board. Each section 
of the master plan shall be consistent with the others in its implementation of the vision section. 
The master plan shall be a public record subject to the provisions of RSA 91-A. The master plan 
shall include, at a minimum, the following required sections:  
       (a) A vision section that serves to direct the other sections of the plan. This section shall 
contain a set of statements which articulate the desires of the citizens affected by the master plan, 
not only for their locality but for the region and the whole state. It shall contain a set of guiding 
principles and priorities to implement that vision.  
       (b) A land use section upon which all the following sections shall be based. This section shall 
translate the vision statements into physical terms. Based on a study of population, economic 
activity, and natural, historic, and cultural resources, it shall show existing conditions and the 
proposed location, extent, and intensity of future land use.  
    III. The master plan may also include the following sections:  
       (a) A transportation section which considers all pertinent modes of transportation and provides 
a framework for both adequate local needs and for coordination with regional and state 
transportation plans. Suggested items to be considered may include but are not limited to public 
transportation, park and ride facilities, and bicycle routes, or paths, or both.  
       (b) A community facilities section which identifies facilities to support the future land use 
pattern of subparagraph II(b), meets the projected needs of the community, and coordinates with 
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other local governments' special districts and school districts, as well as with state and federal 
agencies that have multi-jurisdictional impacts.  
       (c) An economic development section which proposes actions to suit the community's 
economic goals, given its economic strengths and weaknesses in the region.  
       (d) A natural resources section which identifies and inventories any critical or sensitive areas 
or resources, not only those in the local community, but also those shared with abutting 
communities. This section provides a factual basis for any land development regulations that may 
be enacted to protect natural areas. A key component in preparing this section is to identify any 
conflicts between other elements of the master plan and natural resources, as well as conflicts with 
plans of abutting communities. The natural resources section of the master plan should may 
include a local water resources management and protection plan as specified in RSA 674:67-68. 
RSA 4-C:22   
  (e) A natural hazards section which documents the physical characteristics, severity, frequency, 
and extent of any potential natural hazards to the community. It should identify those elements of 
the built environment at risk from natural hazards as well as extent of current and future 
vulnerability that may result from current zoning and development policies.  
       (f) A recreation section which shows existing recreation areas and addresses future recreation 
needs.  
       (g) A utility and public service section analyzing the need for and showing the present and 
future general location of existing and anticipated public and private utilities, both local and 
regional, including telecommunications utilities, their supplies, and facilities for distribution and 
storage.  
       (h) A section which identifies cultural and historic resources and protects them for 
rehabilitation or preservation from the impact of other land use tools such as land use regulations, 
housing, or transportation. Such section may encourage the preservation or restoration of stone 
walls, provided agricultural practices, as defined in RSA 21:34-a, are not impeded.  
       (i) A regional concern section, which describes the specific areas in the municipality of 
significant regional interest. These areas may include resources wholly contained within the 
municipality or bordering, or shared, or both, with neighboring municipalities. Items to be 
considered may include but are not limited to public facilities, natural resources, economic and 
housing potential, transportation, agriculture, and open space. The intent of this section is to 
promote regional awareness in managing growth while fulfilling the vision statements.  
       (j) A neighborhood plan section which focuses on a specific geographical area of local 
government that includes substantial residential development. This section is a part of the local 
master plan and shall be consistent with it. No neighborhood plan shall be adopted until a local 
master plan is adopted.  
       (k) A community design section to identify positive physical attributes in a municipality and 
provide for design goals and policies for planning in specific areas to guide private and public 
development.  
       (l) A housing section which assesses local housing conditions and projects future housing 
needs of residents of all levels of income and ages in the municipality and the region as identified 
in the regional housing needs assessment performed by the regional planning commission pursuant 
to RSA 36:47, II, and which integrates the availability of human services with other planning 
undertaken by the community.  
       (m) An implementation section, which is a long range action program of specific actions, time 
frames, allocation of responsibility for actions, description of land development regulations to be 
adopted, and procedures which the municipality may use to monitor and measure the effectiveness 
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of each section of the plan.  
       (n) An energy section, which includes an analysis of energy and fuel resources, needs, 
scarcities, costs, and problems affecting the municipality and a statement of policy on the 
conservation of energy. 
        (o)  A section which includes a water resource management and protection plan 
developed in accordance with RSA 674:67-68.  
 
 
Section 674:36 – Regulation of Subdivision of Land 
    674:36 Subdivision Regulations. –  
    I. Before the planning board exercises its powers under RSA 674:35, the planning board shall 
adopt subdivision regulations according to the procedures required by RSA 675:6.  
    II. The subdivision regulations which the planning board adopts may:  
       (a) Provide against such scattered or premature subdivision of land as would involve danger or 
injury to health, safety, or prosperity by reason of the lack of water supply, drainage, 
transportation, schools, fire protection, or other public services, or necessitate the excessive 
expenditure of public funds for the supply of such services;  
       (b) Provide for the harmonious development of the municipality and its environs;  
       (c) Require the proper arrangement and coordination of streets within subdivisions in relation 
to other existing or planned streets or with features of the official map of the municipality;  
       (d) Provide for open spaces of adequate proportions;  
       (e) Require suitably located streets of sufficient width to accommodate existing and 
prospective traffic and to afford adequate light, air, and access for firefighting apparatus and 
equipment to buildings, and be coordinated so as to compose a convenient system;  
       (f) Require, in proper cases, that plats showing new streets or narrowing or widening of such 
streets submitted to the planning board for approval shall show a park or parks suitably located for 
playground or other recreational purposes;  
       (g) Require that proposed parks shall be of reasonable size for neighborhood playgrounds or 
other recreational uses;  
       (h) Require that the land indicated on plats submitted to the planning board shall be of such 
character that it can be used for building purposes without danger to health;  
       (i) Prescribe minimum areas of lots so as to assure conformance with local zoning ordinances 
and to assure such additional areas as may be needed for each lot for on-site sanitary facilities;  
       (j) Include provisions which will tend to create conditions favorable to health, safety, 
convenience, or prosperity; and  
       (k) Encourage the installation and use of solar, wind, or other renewable energy systems and 
protect access to energy sources by the regulation of orientation of streets, lots, and buildings; 
establishment of maximum building height, minimum set back requirements, and limitations on 
type, height, and placement of vegetation; and encouragement of the use of solar skyspace 
easements under RSA 477.  
       (l) Provide for efficient and compact subdivision development which promotes retention and 
public usage of open space and wildlife habitat, by allowing for village plan alternative 
subdivision as defined in RSA 674:21, VI.  
       (m) Require innovative land use controls on lands when supported by the master plan.  
       (n) Include provision for waiver of any portion of the regulations. The basis for any waiver 
granted by the planning board shall be recorded in the minutes of the board. The planning board 
may only grant a waiver if the board finds, by majority vote, that:  
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          (1) Strict conformity would pose an unnecessary hardship to the applicant and waiver would 
not be contrary to the spirit and intent of the regulations; or  
          (2) Specific circumstances relative to the subdivision, or conditions of the land in such 
subdivision, indicate that the waiver will properly carry out the spirit and intent of the regulations.  

(o) Require a water supply study.  This provision shall not apply to community water 
systems or large groundwater withdrawals regulated under RSA 485 and RSA 485-C. 

(p) Include provisions to ensure there is an adequate water quantity to support existing, 
proposed and reasonably anticipated future land and associated water uses and to ensure 
the protection of water dependant natural resources.  Such provisions shall be established 
and administered in accordance with plans developed and approved in accordance with RSA 
674:67 and 68.  This provision shall not apply to community water systems or large 
groundwater withdrawals regulated under RSA 485 and RSA 485-C. 

(q) Prescribe minimum on-lot private well testing requirements as to assure an adequate 
water supply.  This provision shall not apply to community water systems or large 
groundwater withdrawals regulated under RSA 485 and RSA 485-C. 
 
674:44 Site Plan Review Regulations.  
    I. Before the planning board exercises its powers under RSA 674:43, it shall adopt site plan 
review regulations according to the procedures required by RSA 675:6.  
    II. The site plan review regulations which the planning board adopts may:  
       (a) Provide for the safe and attractive development or change or expansion of use of the site 
and guard against such conditions as would involve danger or injury to health, safety, or prosperity 
by reason of:  
          (1) Inadequate drainage or conditions conducive to flooding of the property or that of 
another;  
          (2) Inadequate protection for the quality of groundwater;  
          (3) Undesirable and preventable elements of pollution such as noise, smoke, soot,  
particulates, or any other discharge into the environment which might prove harmful to persons, 
structures, or adjacent properties; 
          (4) Inadequate provision for fire safety, prevention, and control; and 

 
       (b) Provide for the harmonious and aesthetically pleasing development of the municipality and 
its environs.  
       (c) Provide for open spaces and green spaces of adequate proportions.  
       (d) Require the proper arrangement and coordination of streets within the site in relation to 
other existing or planned streets or with features of the official map of the municipality;  
       (e) Require suitably located streets of sufficient width to accommodate existing and 
prospective traffic and to afford adequate light, air, and access for firefighting apparatus and 
equipment to buildings, and be coordinated so as to compose a convenient system;  
       (f) Require, in proper cases, that plats showing new streets or narrowing or widening of such 
streets be submitted to the planning board for approval;  
       (g) Require that the land indicated on plats submitted to the planning board shall be of such 
character that it can be used for building purposes without danger to health;  
       (h) Include such provisions as will tend to create conditions favorable for health, safety, 
convenience, and prosperity;  
       (i) Require innovative land use controls on lands when supported by the master plan; and  
       (j) Require preliminary review of site plans.  
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 (k) Require a water supply study.  This provision shall not apply to community water 
systems or large groundwater withdrawals regulated under RSA 485 and RSA 485-C. 

 (l) Include provisions to ensure there is an adequate water quantity to support existing, 
proposed and reasonably anticipated future land and associated water uses and to ensure 
the protection of water dependant natural resources.  Such provisions shall be established 
and administered in accordance with plans developed and approved in accordance with RSA 
674:67 and 68.  This provision shall not apply to community water systems or large 
groundwater withdrawals regulated under RSA 485 and RSA 485-C. 

 (m) Prescribe minimum on-lot private well testing requirements as to assure an adequate 
water supply.  This provision shall not apply to community water systems or large 
groundwater withdrawals regulated under RSA 485 and RSA 485-C. 
    III. The site plan review regulations which the planning board adopts shall:  
       (a) Provide the procedures which the board shall follow in reviewing site plans;  
       (b) Define the purposes of site plan review;  
       (c) Specify the general standards and requirements with which the proposed development shall 
comply, including appropriate reference to accepted codes and standards for construction;  
       (d) Include provisions for guarantees of performance, including bonds or other security; and  
       (e) Include provision for waiver of any portion of the regulations. The basis for any waiver 
granted by the planning board shall be recorded in the minutes of the board. The planning board 
may only grant a waiver if the board finds, by majority vote, that:  
          (1) Strict conformity would pose an unnecessary hardship to the applicant and waiver would 
not be contrary to the spirit and intent of the regulations; or  
          (2) Specific circumstances relative to the site plan, or conditions of the land in such site 
plan, indicate that the waiver will properly carry out the spirit and intent of the regulations.  
    IV. The site plan review regulations of the planning board may stipulate, as a condition 
precedent to the approval of the plat, the extent to which and the manner in which streets shall be 
graded and improved and to which water, sewer, and other utility mains, piping, connections, or 
other facilities shall be installed. The regulations or practice of the planning board:  
       (a) May provide for the conditional approval of the plat before such improvements and 
installations have been constructed, but any such conditional approval shall not be entered upon 
that plat.  
       (b) Shall provide that, in lieu of the completion of street work and utility installations prior to 
the final approval of a plat, the planning board shall accept a performance bond, irrevocable letter 
of credit, or other type or types of security as shall be specified in the site plan review regulations. 
The planning board shall have the discretion to prescribe the type and amount of the bond or other 
security, require satisfactory evidence of the financial ability of any surety or financial institution 
to pay such bond or other type of security, and specify a period for completion of the 
improvements and utilities to be expressed in the bond or other security, in order to secure to the 
municipality the actual construction and installation of such improvements and utilities. The 
municipality shall have the power to enforce such bonds or other securities by all appropriate legal 
and equitable remedies.  
    V. The planning board may, as part of its site plan review regulations, require an applicant to 
pay all costs for notification of abutters and may provide for the assessment of reasonable fees to 
cover the board's administrative expenses and costs of special investigation and the review of 
documents and other matters which may be required by particular applications. 

 
CHAPTER 674 



   Page 12 of  12 
Appendix A 

 

Water Resources Management and Protection Plans 
Section 674:67 

 
    674:67  Water Resources Management and Protection Plans. –    
   I. A municipality may include in its master plan a local water resource management and 
protection plan.  A local water resource and management plan may: 
  (a) Assess the adequacy of water resources by assessing the amount of water available for 
consumption in a single or multiple watersheds of a municipality, amount of water currently 
being consumed or displaced from the watershed, and future water use needs within the 
watershed based on local, regional and/or state planning or population projection studies, if 
developed in accordance with guidance documents developed by the department of 
environmental services pursuant to RSA 485:55, I and approved by the department of 
environmental services. The plan provides the department of environmental services and 
municipalities with the statistical and scientific data necessary to assess and determine if 
proposed land uses and associated water uses are consistent with the existing and anticipated 
availability of water, as explicitly authorized in law.    
   (b) Encourage comprehensive surface and groundwater resources planning and protection 
by developing the statistical and scientific data needed to support any proposed municipal 
ordinances intended to protect the quality and quantity of water resources.   

II. Once a local water resource management and protection plan has been adopted, it shall 
be placed on file with the department of environmental services. The plan shall be made 
available to the public upon reasonable request and payment for any costs incurred in the 
duplication of the report. 

III. Implementation of local water resource management and protection plans shall be 
through the adoption and enforcement of municipal ordinances consistent with the plan and 
through such other measures as are appropriate and legally available to municipal 
government as tools to further the water protection objectives set forth in the plan. Any 
regulation of the quantity of water use by community water systems or a new large 
groundwater withdrawals shall only be in accordance with the requirements of RSA 485.  
and RSA 485-C.  Assistance shall be available through the water protection assistance 
program established in RSA 485:55.   

 
    674:68 Regional Water Resources Management and Protection Plans. – Municipalities are 
hereby authorized and encouraged to adopt ordinances and enter into agreements with other 
municipalities for the purpose of developing and implementing regional water plans to 
enhance the effectiveness of their local water resource management and protection plans 
where water quality protection and water use management needs to extend beyond 
municipal boundaries. Appropriate action of the municipalities by ordinance, resolution or 
other action shall be necessary before any such agreement may enter into force, and the 
agreement shall be adopted pursuant to RSA 53-A. Municipalities are encouraged to seek 
the assistance of their regional planning commissions in the development and 
implementation of their regional water plans, and shall coordinate these plans with the 
regional water resource planning efforts of their commissions.  
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The Development of Private On-Lot Water Supply Wells for Subdivisions: 
Issues Related to Groundwater Availability 

 
 
I. Introduction 
 
A. Purpose 
 
This document provides local governments with guidance on measures to ensure that new 
development projects that will extract groundwater from a large number of wells not regulated by 
the State (such as a new housing subdivision with private on-lot wells) will have an adequate 
supply of groundwater and not adversely impact existing water users and water-dependent 
natural resources. This document includes: 
 

1) A summary of regulations related to the subdivision of land and development of 
groundwater supply wells; and 

 
2) Suggested measures, including model regulations, which may be implemented by 

municipalities for increased oversight of the development of water supply wells for 
subdivisions and other types of land development projects to ensure sustainable water 
supply development. 

 
B. Overview and Background 
 
Historically, concerns about the relationship between land development and groundwater 
resources in New Hampshire have focused on the impacts of development on groundwater 
quality. These concerns have given rise to improved land use practices through implementation 
of smart-growth principles and development of wastewater and stormwater management 
ordinances. With an increase in development throughout the state, interest has grown around the 
issue of groundwater availability. 
 
New land development projects typically obtain water supply in one of three ways: 1) A 
connection to an existing public water system; 2) A stand-alone, centralized water system created 
to exclusively serve the development; or 3) Private on-lot wells. In many instances, the 
geographic area is not served by a larger public water system and the proponent of a new project 
is left with the option of developing a stand-alone water system (i.e., community water supply 
wells and infrastructure) or private on-lot water supply wells. Often a land developer finds that 
developing a community water system is costly and time consuming because state regulations 
require that studies be completed to demonstrate that the water system will have a water supply 
with adequate quantity and quality. Similar state regulations do not exist if the developer avoids 
developing a community water system by subdividing land and constructing on-lot private water 
supply wells. This means it is often quicker and economically beneficial to develop private on-lot 
water supply wells. NHDES is aware of two large residential subdivision projects that have 
recently amended their proposals to use private on-lot wells for water supply as opposed to 
public water supplies. It is NHDES’ understanding that the proponents of the projects chose to 
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revise their development plans due to the cost and length of time required to meet state regulatory 
requirements for public water supplies. 
 
Although individual groundwater withdrawals from private on-lot wells are relatively small when 
considered separately, it is the concentration of multiple wells and the effects of their ‘cumulative 
withdrawal’ that give rise to concerns relating to: 
 

1) Overall Availability of Groundwater in Local Geologic Settings - Groundwater 
withdrawals from wells, when considered collectively, may deplete aquifer storage and 
exceed the rate of recharge. This scenario is more likely to occur during times of limited 
precipitation and during periods of peak water use such as when summer outdoor 
watering occurs. This scenario is also more likely to occur in certain geologic units that 
store and transmit limited amounts of groundwater or in hilltop settings where the volume 
of subsurface water stored and recharged can be less than other physical settings. 
 

2) Localized Well Interference Issues - There is the potential for on-lot wells to interfere 
with each other, thereby potentially limiting a lot owner’s access to a reliable water 
supply. Private water supply wells installed for lots in new developments (particularly 
when installed by the same well contractor) are often drilled to the same or similar 
depths, and often extract water from the same or hydraulically connected water-bearing 
zones. The construction characteristics, close spacing, and pumping interference effects 
of wells in subdivisions often make them more susceptible to declining yields over time 
or failure during periods of drought or high water use. These problems are more prevalent 
in areas with a low-yielding bedrock aquifer during times of peak water use such as a 
weekend summer day. 
 

3) Adequate Well Construction to Ensure an Adequate Water Supply - Private water 
supply wells drilled for new homes sometimes lack sufficient yield (capacity). NHDES’ 
Water Well Program commonly receives inquiries or complaints from homeowners 
whose new homes are served by private wells with marginal or insufficient yields. In 
some instances, the well yields are insufficient to meet indoor water use needs. Other 
times, the well yield is insufficient to meet extensive outdoor watering needs established 
by the developer or homeowner. NHDES is also aware that many municipalities receive 
complaints from homeowners in newly created subdivisions with inadequate water supply 
or water pressure through their town planners, planning boards, and code enforcement 
and public health officials. State regulations only require that licensed well drillers 
accurately estimate water use from new wells. The regulations do not mandate water 
supply yield or storage requirements for new homes. 

 
Often, the three concerns listed above arise after the developer has completed work and transfers 
or vacates a new land development project. This leaves the responsibility of addressing any 
groundwater-quantity-deficit issues solely to the owners of the subdivided lots. 
 
Over the past several years, NHDES has received inquiries from town planning officials relating 
to the above concerns and requesting guidance on the local regulation of the development of 
private on-lot water supply wells for housing subdivisions and other types of land development 
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projects.2 There have also been ongoing discussions on these issues on the New Hampshire 
Office of Energy and Planning’s internet discussion forum, Plan-link Listserv 
(http://www.nh.gov/oep/programs/MRPA/PlanLink.htm). Current state regulations do not 
address these concerns and with the exception of a few New Hampshire towns, municipal 
subdivision and site plan review regulations rarely contain provisions, or require the type of 
information necessary, for these concerns to be adequately addressed through local approval 
processes. Consequently, subdivision plans that propose private on-lot wells often receive state 
and local approval without the applicant ever having to address concerns relating to the viability 
of groundwater resources for the new land use or nearby existing land uses. 
 
An example of one of the few towns that address groundwater availability through their 
regulations is the town of Wakefield. The town's subdivision regulations3 require the applicant to 
present evidence of suitable water supply to the code enforcement officer including evidence 
presented by a licensed hydrologist indicating adequate potable water to supply the foreseeable 
needs of the subdivision prior to a building permit being issued for the construction of any 
principal structure in a subdivision. Wakefield’s subdivision plan impact assessment form2 
(required to be submitted with major subdivision applications) also requires written answers to 
various questions regarding the hydrogeologic impact of the proposed development including 
“How will the withdrawal of water from new wells, the construction and water diversion affect 
the groundwater table?” The town of Bedford also has broad authority through their site plan 
review process4 to require an applicant to perform studies to demonstrate that an adequate water 
supply can be developed for any proposed development and that the groundwater withdrawals 
from any proposed wells will not adversely affect pre-existing neighboring wells. When a study 
is required, the scope of the study must be coordinated and approved by the planning board. 
These regulations, however, do not contain language on the specific types of information 
necessary to meet these requirements, nor do they establish criteria against which the effects of 
the withdrawals will be gauged once they are assessed. 
 
II.  Current Regulatory Framework and Notable Shortcomings 
 
The following is a summary of current regulations related to the subdivision of land and the 
development of groundwater supply wells and a discussion of their shortcomings in the context 
of the above concerns. 
 
A. State Regulation of the Subdivision of Land 
 
RSA 485-A, “Water Pollution and Waste Disposal” authorizes NHDES to regulate the 
subdivision of land and the design of individual sewage disposal systems. NHDES 
Administrative Rules Env-Wq 1000, “Subdivision and Individual Sewage Disposal System 
Design Rules” have been adopted to implement this statute. The purpose of these regulations as 

                                                 
2 Towns that have contacted NHDES or asked for input on the issue of multiple private wells include Bedford, 
Danville, Hollis, North Hampton, Pelham, Plaistow, Salem, and Windham. 
3 Town of Wakefield, New Hampshire – “Subdivision Regulations” and “Subdivision Plan Application” 
http://www.wakefieldnh.com/Forms.htm 
4 Town of Bedford, New Hampshire – “Land Development Control Regulations” 
http://www.bedfordnh.org/pages/BedfordNH_Planning/ord 
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they relate to subdivisions is to assure, to the greatest extent possible, that each lot in a 
subdivision can sustain on-site sewage disposal indefinitely such that private and public water 
supplies, including groundwater and surface water sources, are protected from pollution, and 
smart growth can be encouraged. 
 
In regard to the water supply for a proposed subdivision, state regulations do not require new 
developments to obtain their water from a centralized or public water system. When a connection 
to an existing public water system is proposed, state regulations require a statement from the 
supplier of water that it can and will supply water to the subdivision. Extension of the water 
system would also be subject to review and approval by NHDES. When the development of a 
public water system is proposed, state regulations require that approval of the source, quality, 
quantity, storage, and design of the distribution system be obtained from NHDES prior to the 
issuance of state subdivision approval. 
 
Whether on-lot wells can be used to provide water to the subdivided lots is a function of lot 
sizing and density, specifically because of setback distance requirements of drinking water 
supply wells from on- and off-lot septic system tanks and leach fields, and the requirement that a 
75-foot protective radius around each well be contained wholly within the boundaries of the 
subdivided lot. When the development of on-lot wells is feasible, state regulations do not require 
an assessment of groundwater availability for the subject property, or a determination as to 
whether groundwater is a viable option for meeting the development’s projected peak water 
supply demand at full buildout for both consumptive and non-consumptive water uses.5 The 
regulations also do not require an assessment of the capability of individual wells to provide an 
adequate supply of water to the proposed lots, or an evaluation of whether the withdrawals from 
the wells could negatively affect nearby water users and water-dependent natural resources. This 
lack of oversight is in stark contrast to the requirements for demonstrating: 1) the suitability of 
each lot for on-site sewage disposal, which include on-site investigations including soil test 
pitting, percolation testing, and a hydraulic-loading assessment; and 2) the requirements for a 
public water system which require demonstration that a properly sited water supply source can be 
developed and consistently provide an adequate quality and quantity of water. 
 
In reference to the requirements above, the layout of a proposed subdivision may also restrict the 
location of a well to a limited area on a proposed lot due to setback and protective radius 
requirements. Given the increase in popularity of ‘Open Space’, cluster, or high-density style 
subdivisions and the related small development footprint they offer, in the event of inadequate 
water supply a lot owner may be restricted as to where they can install a new well. This problem 
may also arise if the property is not built out as originally proposed by the developer in the 
approved subdivision plan. In the event a well cannot be installed in the location or area 
designated on the approved plan and an alternative location that meets the setback and protective 
radius requirements is not available, the property owner may be required to reconfigure the 

                                                 
5 Consumptive water use is generally any water use that permanently removes a substantial portion of the water from 
the watershed from which the water is withdrawn. Irrigation is considered a consumptive water use because much of 
the water used is lost to the atmosphere by evaporation and transpiration by plants. Non-consumptive water use is 
generally any water use that returns a substantial portion of water removed from a watershed to the same watershed. 
In-structure, domestic use by households served by on-lot septic systems is considered a non-consumptive use 
because much of the water used is returned to the watershed through the leach field. 
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location of on-site wastewater systems and on-site water supply wells under an amended 
subdivision approval for the property. 
 
B. State Regulation of Public Water Systems 
 
RSA 485, “New Hampshire Safe Drinking Water Act” authorizes NHDES to regulate public 
water systems6 and the water supplies that serve them. Groundwater supply wells proposed to 
serve community water systems require state approval under NHDES Administrative Rules, Env-
Dw 301, “Small Production Wells for Small Community Water Systems”7, or Env-Dw 302, 
“Large Production Wells for Community Water Systems”8. The purpose of these regulations is to 
ensure that wells developed for community water systems will be capable of consistently 
producing an adequate quantity of water that meets drinking water quality standards. Design 
standards for community water systems specify both the number of groundwater sources and 
minimum source capacity that must be developed for a public water system. Under these 
regulations, subdivision proposals that include plans to develop a water system that qualifies as a 
community water system require approval from NHDES for the water supply wells proposed to 
serve the water system; the water system design; and all appurtenances of the water system 
infrastructure. Subdivisions that propose the use of private on-lot wells for water supply do not 
qualify as public water systems, and, therefore, are not regulated by the state under these 
regulations. 
 
C. State Regulation of Large Groundwater Withdrawals 
 
RSA 485-C, “Groundwater Protection Act” requires that any person proposing to withdraw more 
than a total of 57,600 gallons of groundwater in any 24-hour period from a well or wells sited at a 
single property or place of business after July 31, 1998, regardless of the number of wells sited, 
obtain approval from NHDES. NHDES Administrative Rules Env-Wq 403, “Large Groundwater 
Withdrawals” have been adopted to implement this statute. The purpose of these regulations is to 
ensure that no unmitigated adverse impacts9 to water users or water-dependant natural resources 
occur as a result of a new large groundwater withdrawal. These regulations establish the 
procedures and standards for applying for a large groundwater withdrawal permit. Subdivision 
proposals that include plans to develop a private water system that will be served by a well or 
wells that will withdraw more than a total of 57,600 gallons of groundwater per day are required 
to obtain a large groundwater withdrawal permit under these regulations. 
 
Subdivisions are created when a lot of record is divided into pieces to create multiple lots which 
are conveyed and recorded as individual properties. Through the process of subdividing, the 
original lot is no longer considered a single property. Although the subdivision may be proposed 
by a person or business entity as part of a larger business enterprise, the ultimate conveyance of 
                                                 
6 A public water system is a system for the provision to the public of piped water for human consumption, if such 
system has at least 15 service connections or regularly serves an average of at least 25 individuals daily at least 60 
days out of the year. 
7 A small community water system is a public water system that serves a population of 25 to 1,000 persons without 
street hydrant fire protection. 
8 A large community water system is a public water system which serves 1,000 persons or more or any community 
water system that provides fire protection. 
9 Adverse impacts are defined in RSA 485-C:21, V-c. 
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the subdivided lots to individual owners not affiliated with each other means that the lots 
themselves do not qualify as the place of business. This means the development of private water 
supply wells to serve the subdivided lots is not subject to review under these regulations. In other 
words, groundwater withdrawals from the wells serving the individual lots, even when 
considered collectively, do not qualify as a large groundwater withdrawal under RSA 485-C. 
 
D. State Regulation of Well Drillers and Well Construction 
 
Under RSA 482-B, “New Hampshire Water Well Board,” the New Hampshire Water Well Board 
has adopted regulations (NHDES Administrative Rules We 100-1000) for the licensing of well 
drilling and pump installation contractors; standards for the construction of wells and the 
installation of pumps; and the filing of well completion reports for all new wells. All new wells 
installed in the state must meet the requirements of these regulations. 
 
Under these regulations, the state has not established requirements for the minimum yield (or 
water quality) of private water supply wells. The New Hampshire Water Well Board suggests a 
minimum water supply capacity for indoor domestic use of at least 600 gallons of water 
delivered within a 2 hour period (per day). This volume is equivalent to a production rate of 5 
gallons per minute for a period of 2 hours. Some homeowners, however, may find this supply to 
be inadequate depending on the size of their home or if they also require outdoor use. Many 
homeowners may consider water supply capacities less than this amount a hardship. 
 
The New Hampshire Water Well Association and the Water Well Board recommend a 
production rate of 4 gallons per minute for a period of 4 hours as an optimum minimum water 
supply capacity for a private water supply well. This volume is equivalent to 960 gallons of water 
delivered within a 4 hour period (per day) and should be adequate for all indoor domestic use as 
well as a modest amount of outdoor use. 
 
E. State Plumbing Code Water Supply Requirements 
 
Under the State Plumbing Code, which is part of the State Building Code, the combined capacity 
of the well and storage in an individual water supply system shall supply plumbing fixtures with 
water at rates and pressures as required by the Code. The Code, however, does not require that 
the quantity of water available be approved prior to connecting the water supply to the plumbing 
system. Testing requirements for private water supply wells and requirements for the installation 
of additional storage if well yield is inadequate would have to be adopted as part of local building 
code, which is rarely the case. 
 
F. Water Supply Requirements for Federal Mortgage Programs 
 
The U.S. Department of Housing and Urban Development (HUD), through the Federal Housing 
Administration (FHA) and the U.S. Department of Veterans Affairs (VA), has requirements 
related to individual water systems serving properties for which mortgages are secured through 
their programs. Both programs also have requirements related to the quality of water delivered 
from private wells but not the quantity of water. Private mortgage companies typically do not 
have requirements related to individual water systems. 
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III.  Local Options for Regulating the Development of Water Supply Wells 
 
Local governments have options available to them for regulating the development of water 
supply wells for residential and non-residential subdivisions and other types of site development 
projects through local land use regulations.  Given the degree of complexity of a given 
subdivision plan, town planning boards are given the authority under RSA 676:4,I(g) to assess 
‘reasonable fees’ for review of materials and documents submitted as part of the application 
process.  NHDES has developed the attached model ordinances to provide municipalities with 
some tools to address issues identified by planning officials related to the development of private 
water supply wells whose yield and use are not regulated by the state. The intent of these models 
is to provide a suggested framework from which a municipality could develop local subdivision 
and site plan review regulations and building codes to address their specific needs and concerns. 
Contained within the models are requirements for an applicant for the subdivision of land or site 
plan review proposing private on-lot or shared water supply wells to conduct an upfront 
evaluation prior to submitting an application. Under these requirements, an applicant would be 
required to: 
 

1) Submit information related to the anticipated water use of the proposed development as it 
relates to both the water consumptive and water saving features of the project; 
 

2) Conduct a hydrogeologic study that identifies the environmental variables at the 
development and surrounding area that govern the input, flow, use and general 
availability of groundwater to the development once built; 
 

3) Submit an assessment report which evaluates the adequacy of the hydrogeologic system 
to supply and sustain the water needs of the proposed development based on a 
comparison between the volume of water available from recharge and the water use 
estimate of the subdivision, and presents modifications to the development plan, as 
necessary, to ensure that the development’s demand for water does not exceed available 
supply; and 
 

4) Establish a minimum well capacity testing requirement as part of the local 
building/occupancy permit process to ensure that a residential structure can be provided 
an adequate quantity of water for typical domestic uses from a private on-lot well. 

 
These models were developed in part using current regulations of the following county regulatory 
entities for guidance (their respective regulations are available at the addresses indicated): 
 

·  Benton County, Oregon – “Land Development Standards” (Chapter 99, General 
Development Standards, Water Supply) 
http://www.co.benton.or.us/cd/planning/code.php 

 
·  Loudoun County, Virginia – “Facilities Standards Manual” (Chapter 6, Soils, 

Geotechnical, and Hydrogeological Reviews) 
http://www.loudoun.gov/Default.aspx?tabid=633 
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·  Los Angeles County, California – “Well Yield Test Procedures Private Wells” 

http://www.lapublichealth.org/eh/progs/envirp/dw/dw_well_water.htm 
 
In place of or in addition to adopting regulations specific to the development of water supply 
wells for new site development projects, municipalities may wish to consider other local 
regulatory options that provide greater oversight of the water use efficiency of any new 
development, or land development in geographic areas where there is evidence of stressed 
groundwater resources. The following is a general list of other regulatory options that could be 
incorporated into existing land development regulations that municipalities may wish to explore: 
 

·  Zoning regulations that dictate the density of development and types of allowable water 
uses based on groundwater availability. More information about the details necessary to 
assess the capacity of groundwater resources and to establish water availability zoning, 
and the legal limitations of this type of land use regulation, is available in a report dated 
February 26, 2009 prepared by the N.H. Commission to Study Issues Relative to 
Groundwater Withdrawals and titled “Land Use Regulation and Large Groundwater 
Withdrawals, A Decision Maker’s Guide to Understanding Land Use Planning and Large 
Groundwater Withdrawals” which is available at 
http://www.nhgroundwater.com/background_documents. 

 
·  Zoning regulations that require that a new development, when located in the service area 

of an existing public water system or within a certain distance of a water supply line of an 
existing public water system, seek a connection to the water system; or require the 
development of a centralized water system and water supply well(s) when a minimum 
density or number of lots is proposed as part of a development plan. Examples of these 
types of regulations are available from the following county regulatory entities (their 
respective regulations are available at the addresses indicated): 

 
o Cayuga County, New York – “Part 74 of Chapter II, Administrative Rules and 

Regulations” (Section 74.5, Water Facilities) 
http://co.cayuga.ny.us/hhs/doh/environmental/subdivisions.htm 

 
o Lancaster County, Pennsylvania – “Lancaster County Subdivision and Land 

Development Ordinance” (Section 609.02, Water Supply) 
http://www.penn.co.lancaster.pa.us/planning/cwp/view.asp?a=476&Q=267662 

 
·  Site development standards that require the preservation of groundwater recharge areas 

and the use of low impact stormwater management design elements that preserve and 
improve groundwater recharge characteristics. More information about Low Impact 
Development (LID) is available from the U.S. Environmental Protection Agency (EPA) at 
http://www.epa.gov/nps/lid/. 

 
·  Landscaping and outdoor water efficiency regulations that require the use of water-wise 

design standards; native plants that are appropriate for and tolerant of the natural site 
conditions; and xeriscaping. Landscaping regulations may also be used to regulate the 
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installation of on-lot irrigation wells in developments served by centralized water 
systems, and in-ground or other types of permanent irrigation systems. More information 
about water-wise landscaping in New England is available from the EPA’s GreenScapes 
program at http://www.epa.gov/NE/topics/waste/greenscapes.html. Model landscaping 
regulations can be found in the NHDES Regional Environmental Planning Program’s 
Innovative Land Use Planning Techniques Guide which is available at 
http://des.nh.gov/organization/divisions/water/wmb/repp/innovative_land_use.htm. 
Additionally, many southern and western United States communities have adopted 
landscaping and water efficiency ordinances which are also available on the internet. 

 
·  Building codes that require the use of plumbing fixtures and appliances that meet 

minimum water efficiency standards in new construction. More information about water 
efficiency standards is available from the EPA’s WaterSense program at 
http://www.epa.gov/watersense/index.html. 

 
·  Health regulations that establish permitting or certification programs for the development 

of water supply wells to serve new construction. Such programs typically include testing 
requirements, minimum standards, and mitigation measures for well yield or water 
quality that must be met prior to the issuance of a building or occupancy permit. 
Mitigation measures typically include such things as the installation of above-ground 
storage to mitigate for inadequate well yield or water treatment to mitigate for undesirable 
water quality. Municipalities may also find the type of information provided by such 
programs to be useful when considering future land use decisions. Model regulations for 
these types of programs are available from the Massachusetts Department of 
Environmental Protection (MADEP) at 
http://www.mass.gov/dep/water/drinking/modwell.pdf. Additionally, the following New 
Hampshire towns have adopted regulations related to the development of water supply 
wells for new construction (their respective regulations are available at the addresses 
indicated): 

 
o Litchfield – “Ordinance Governing Individual Water Supply for Domestic Use” 

http://www.litchfield-nh.gov/documents/planning/225I-
90_2009_LIT_HR_Reg.pdf 

 
o Pelham – “Water Supply Regulations - Well Ordinance” 

http://www.pelham-nh.com/planning/PDF%20Forms/Well%20Ordiance.pdf 
 

o Windham – “Water Supply Regulations” 
http://www.windhamnewhampshire.com/updated/policies/WaterRegulations.pdf 
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MODEL ORDINANCE/REGULATIONS FOR THE DEVELOPMENT OF WATER 
SUPPLY WELLS FOR SUBDIVISION AND SITE PLAN APPLICAT IONS 
 
I.  PURPOSE 
 
To protect, maintain, and enhance the public health, safety, and general welfare by establishing 
minimum requirements and procedures for subdivisions and site plans to ensure that the 
hydrogeologic system is capable of furnishing and sustaining the water needs of the proposed 
development. 
 
II.  APPLICABILITY 
 

A. The requirements of this section shall apply to all applications for the subdivision of land 
that propose the use of: 

 
1. On-lot private water supply wells for domestic water use to serve individual 

dwellings, structures, or lots when the project proposes 15 or more new lots; 
 
2. Shared water supply wells for domestic water use to serve multiple dwellings, 

structures, or lots provided the system does not meet the criteria for or otherwise 
qualify as a public water system when the total water demand estimate exceeds 
14,400 gallons per day; or 

 
3. Private or shared water supply wells for purposes other than domestic water use to 

serve individual or multiple dwellings, structures, or lots when the total water demand 
estimate exceeds 14,400 gallons per day. 

 
B. The requirements of this section shall apply to all applications for site plan review 

approval that propose the use of private water supply wells for domestic or non-domestic 
water use to serve individual or multiple dwellings, structures, on a lot, when the total 
water demand for the activity is between 14,400 and 57,600 gallons per day provided the 
system does not meet the criteria for or otherwise qualify as a public water system. 

 
C. The requirements of this section shall apply to the sequenced development of a parent 

parcel over time through submittal of separate successive applications or phases. A 
subdivision application that proposes development of a portion of a larger lot or includes 
lots that are reserved for future build-out of successive phases shall submit a conceptual 
yield plan for lots in the successive development phases and include an estimate of the 
water demand of the successive phases in the assessment required under this ordinance 
for the immediate development phase. 

 
D. The requirements of this ordinance shall not apply to a well or wells proposed for use as a 

source for a public water supply system. 
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III.  DEFINITIONS 
 
Applicant:  The owner of land proposed to be developed or their designated representative. 
 
Consumptive Water Use:  Water use that permanently removes water from the site’s recharge 
area. Irrigation is considered a consumptive water use because the water used is lost to the 
atmosphere by evaporation and transpiration by plants, therefore individual homes equipped with 
in-ground irrigation systems present a consumptive use during the growing season.   
 
Deed Restriction: A restriction on the use of land usually set forth in the deed for the property. 
Also known as a “restrictive covenant.” 
 
Development: For the purposes of this article, development refers to alterations to the landscape 
that create, expand or change the location of impervious surfaces, alters the natural drainage of a 
site, or otherwise change a parcel’s use or dimensions such that site plan or subdivision approval 
is required. 
 
Domestic water use: The use of water derived from a well for the purposes of human 
consumption, sanitation, and ancillary uses that predominantly result from common residential 
activity. 
 
Drought-Tolerant or Drought-Resistant: A tree, shrub, or other plant that, once established, 
will require limited or no regular irrigation for adequate aesthetic appearance, growth and disease 
resistance. 
 
Non-consumptive water use: Water use that is not consumptive.  In-structure, domestic use by 
households served by on-lot septic systems is considered a non-consumptive use because much 
of the water used is returned to the watershed through the leach field. 
 
Private Water Supply Well: A well whose predominant use is to provide water for a single 
residence, residences or structure and that does not meet the definition of a public water supply 
well. 
 
Public Water Supply Well: A well that provides water to a public water system as defined in 
RSA 485:1-a. 
 
Recharge: The amount of water from precipitation that is induced or infiltrates into the ground 
and is not evaporated or transpired through plant uptake such that groundwater is replenished. 
 
Restrictive Covenant: A restriction on the use of land usually set forth in the deed for the 
property. 
 
Site: The lot or lots upon which development is to occur or has occurred, to include the lot or 
lots to be subdivided, reserved for successive development, or conserved. 
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Well:  As defined in RSA 482, a hole or shaft sunk into the earth that is deeper than it is wide and 
is used to observe, sample or withdraw groundwater, or to transfer heat to or from the subsurface. 
 
 
IV.  REQUIREMENTS FOR ALL PROJECTS 
 
All subdivision and site plan applications shall include: 
 
A. A plat depicting the locations of all existing and proposed wells, their protective radii, site 

boundaries, and both existing and proposed lot lines. 
 
B. An estimate of the anticipated water use of the proposed development. Usage rates shall be 

estimated on a per lot, per year basis and shall take into account the size of the proposed lot, 
the anticipated size and amenities of the structure, the activities or operations on the site that 
present the demand for water, and irrigation requirements. The estimate shall provide a 
summation of the volume of water withdrawn, returned, and lost through both non-
consumptive and consumptive uses, in a tabular format, for each lot. The estimate shall also 
include water use for communally owned or maintained areas. When the development or 
activity includes any demand from irrigation, the estimate of water use shall be summarized 
on a seasonal basis in addition to an annual basis. 

 
C. A description of water-sensitive design features, if any, that are incorporated into the design 

of the proposed development to preserve groundwater recharge and promote efficient water 
use, and any other water conservation measures associated with deed restrictions or design-
related features of the development to minimize the overall consumptive use of water. 

 
D. A hydrogeologic study that includes: 
 

1. A description of the hydrogeology of the site and surrounding area based on available 
existing resources such as publications and data from the U.S. Geological Survey, U.S. 
Environmental Protection Agency, N.H. Department of Environmental Services, N.H. 
Water Well Board, N.H. Geological Survey, municipal records, public domain 
geographic information system resources, or professional journals. Such resources may 
include but not be limited to: 

 
i. Site-specific studies; 
ii.  Surficial material or bedrock geologic maps; 
iii.  Aquifer maps; 
iv. Lineament maps; 
v. Stream flow or gage records; 
vi. Well installation and construction records and water level or water quality data; or 
vii.  Other testing, evaluation and permitting studies and reports for public water systems 

or other water users, developments, or projects. 
 
The study shall identify the sources of information used. 
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2. An estimate of the recharge area for groundwater and surface water at the site and 
surrounding area based on topographic, watershed, aquifer, or other appropriate 
hydrologic boundaries that establish the physiographic limit for the origin of water to the 
site. The estimated recharge area shall be depicted on a map generated specifically for this 
purpose. 

 
3. An inventory of other users of water supply wells within the recharge area for the site and 

surrounding area. Such an inventory shall be based on: 
 

i. Records of water uses, discharges, and transfers available at the N.H. Dept. of 
Environmental Services through the water use, registration and reporting program; 

ii.  Water well construction records or public water supply well siting files available 
through N.H. Dept. of Environmental Services. 

iii.  Municipal or public inventories, records, and maps; 
iv. Distribution maps for public water and sewer service;  
v. Site-specific feature or resource maps for the site of the proposed development or 

other equivalent information generated for nearby proposed developments; or 
vi. A visual survey of the site, its surrounding area and the recharge area targeted at 

identifying the location of other users with water supply wells. 
 

The study shall identify the sources of information used and depict the users on the 
recharge area map prepared for item 2. above. 
 

4. A description of the likely groundwater flow regime at the site and within its recharge 
area that describes the hydraulic boundaries and evaluates the potential interaction 
between water users and the planned water supply wells at the site.  The likely 
groundwater flow pattern fro the site shall be depicted on the site map and recharge are 
map prepared for section A. and item 2. above. 

 
5. A calculation of the annual water budget of the recharge area assuming full build-out of 

the site that provides: 
 

i. An estimate of the anticipated water demand from the proposed development.; 
ii.  An estimate of the water supply needed to maintain the existing users within the site’s 

recharge area. Such an estimate shall identify when the water supply needs of users 
are strongly a function of, or limited by, season or other environmental variable, and 
provide the associated water supply need estimate on a seasonal basis, as necessary; 

iii.  An estimate of the amount of available groundwater recharge for the site and its 
recharge area that considers precipitation, runoff, evaporation, plant uptake and 
discharge that is performed on a seasonal basis, as necessary; and 

iv. A description of the water budget calculation methodology, assumptions and limits 
and a summation of all volume estimates calculated in a tabular format. 

 
6. The hydrogeologic study shall be developed under the supervision of and stamped by a 

qualified individual who is a N.H. licensed professional geologist or professional 
engineer. 
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E. A Water Availability Assessment Report that evaluates the adequacy of the hydrogeologic 

system to supply and sustain the water needs of the proposed development.  The assessment 
report shall include but not be limited to: 

 
1. All descriptions, calculations, estimates, field records, data, maps, figures, tables, and 

plots related to the requirements of sections A through D of this ordinance; 
 
2. The results of all studies performed and information inventories completed; 

 
3. An assessment of well completion and construction record information that pertains to 

the prevalence of low yielding or dry wells within the recharge area for the site that where 
deepened, hydrofractured or replaced in an effort to increase well yields; 

 
4. An assessment and determination as to whether or not groundwater recharge available for 

the site will be exceeded by withdrawal from the proposed well or wells for the 
development based on the water budget completed as required by this ordinance;  

 
5. A description of actions taken to modify the development plan to reduce the water 

demand from the project to levels below available groundwater recharge or to offset the 
potential to develop low yielding wells.  Such actions may include but not be limited to: 

 
a. A reduction in the number of developed lots; 
 
b. A reduction in the scale of the development or extraction of groundwater from the 

site; 
 
c. Introduction of design-based elements within the development plan, incorporation of 

drought-tolerant or drought-resistant vegetation, or emplacement of other measures to 
reduce consumptive water uses, or employ and require conservation practices; 

 
d. Establishment of deed restrictions on the lot or lots within the development that 

reduce consumptive water uses; or 
 
e. Development of a central public water system and public water supply or connection 

to an existing public water system. 
 

F. Based on the results of the water availability assessment report, the planning board may 
require installation of and water quantity testing at a specified number or proportion of water 
supply wells for the proposed subdivision or site in order to validate assumptions made by the 
applicant, or assess the capacity of the site’s water supply wells in cases where well records 
or reports within the recharge area for the site indicate a substantial number of low yield, 
replaced, deepened or hydrofractured wells. 
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MODEL REGULATIONS/CODE FOR PRIVATE WATER SUPPLY WEL L TESTING 
 

I.  PURPOSE 
 
To protect, maintain, and enhance the public health, safety, and general welfare by establishing 
minimum testing requirements and procedures for the testing of private water supply wells to 
ensure that residences that do not have access to a public water system can be provided an 
adequate quantity of water and that occupants are informed of the quality of water produced from 
the well. 
 

II.  APPLICABILITY 
 
A. The requirements of this regulation shall apply to any person submitting an application for a 

building permit or an occupancy permit that proposes the use of an on-lot private water 
supply well or wells for domestic water use to serve individual residential dwellings, 
structures, or lots. 

 
B. The requirements of this section shall not apply to a well or wells proposed for use as a 

source for a public water system. 
 

III.  DEFINITIONS 
 
Applicant:  The person applying for a building permit or an occupancy permit. 
 
Building Inspector or Health Officer:  Any individual or group of individuals that the 
municipality has designated as the entity responsible for issuing building permits or occupancy 
permits.  This entity may also be a code enforcement officer, board of selectman or other 
appointee or employee of the local governing body. 
 
Deed Restriction: A restriction on the use of land usually set forth in the deed for the property. 
Also known as a “restrictive covenant.” 
 
Domestic water use: The use of water derived from a well for the purposes of human 
consumption, sanitation, and ancillary uses that predominantly result from common residential 
activity. 
 
Drawdown: The drop in the water level within the well (in feet) that occurs when the well’s 
pump is turned on.  The drawdown in a well is measured relative to the stable, static non-
pumping water level that is measured in the well prior to turning on the well’s pump. 
 
Person: Any individual, partnership, company, public or private corporation, political 
subdivision or agency of the state, department, agency or instrumentality of the United States, or 
any other legal entity. 
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Private Water Supply Well: A well whose predominant use is to provide water for a single 
residence, residences or structure and that does not meet the definition of a public water supply 
well. 
 
Public Water Supply Well: A well that provides water to a public water system as defined in 
RSA 485:1-a. 
 
Site: The lot or lots upon which development is to occur or has occurred, to include the lot or 
lots to be subdivided or built upon. 
 
Well:  As defined in RSA 482, a hole or shaft sunk into the earth that is deeper than it is wide and 
is used to observe, sample or withdraw groundwater, or to transfer heat to or from the subsurface. 
 

IV.  GENERAL REQUIREMENTS 
 
Any person requesting a building permit or an occupancy permit shall complete the pumping test 
and water quality sampling described in this ordinance and shall submit a copy of all 
measurements, records, and analysis results collected to the building inspector or health officer as 
described herein.  
 
The information submitted to the building inspector or health officer must demonstrate that the 
water supply well can provide an adequate supply of water (as defined in Section V.8.), and that 
the well water quality sampling and testing requirements of Section VI have been completed.  No 
private well shall be used as a water supply for provision of water to a domestic residence until 
the well has been tested in accordance with the requirements contained herein. 
 
All wells must be drilled by a N.H. licensed well contractor and constructed in accordance with 
N.H. Water Well Board requirements, and all well pumps and associated appurtenances must be 
installed by a N.H. licensed pump installer.  All wells must meet the setback requirements of the 
N.H. Water Well Board rules, N.H. Subsurface rules related to on-site wastewater disposal fields, 
and any other applicable setbacks in local regulation. 
 

V. PUMPING TEST AND WATER QUANTITY EVALUATION REQUIREM ENTS 
 
Prior to issuance of a building permit the applicant must demonstrate that the pumping test and 
the evaluation required by this section has been completed by providing a copy of the pumping 
test results to the building inspector with the building permit application. 
 
Pumping tests shall be conducted by, or under the supervision of, a person who is qualified to 
accurately complete the work and maintains one of the following licenses: N.H. licensed well 
driller, N.H. licensed pump installer, N.H. licensed professional geologist, or N.H. licensed 
professional engineer. 
 
Any well development activities performed at a site to improve the yield (e.g., hydrofracturing, 
surging, etc.) of a well shall be completed prior to the well’s pumping test as described below, 
and documented for each well where such activity has occurred. 
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The pumping test shall meet the following: 
  

1. The pumping test shall be performed using a submersible pump. 
 

2. Pumping Test Duration: The minimum duration of the pumping portion of the pumping 
test performed on each well shall be 5 hours. 

 
3. Pumping Test Rate: Each well shall be tested at a minimum constant pumping rate of 3 

gallons per minute. The discharge from each well shall be adjusted during the pumping 
test to maintain a constant rate within +/- 5%. 

 
4. Pumping Rate Measurement: The pumping rate shall be measured using a totalizing flow 

meter or an equivalent device. The pumping rate shall be recorded every 15 minutes for 
the first 2 hours of the test and hourly thereafter. Both the instantaneous pumping rate 
[based on two meter readings taken one minute apart], and the cumulative (totalized) flow 
volume shall be recorded at each measurement interval. 

 
5. Discharge of Pumped Water: The water pumped from each well tested shall be 

discharged at an adequate distance from the pumped well (minimum of 50 feet away from 
the well), so it does not infiltrate near the well or influence the results of the test.  

 
6. Post Pumping Activity: Immediately upon completion of pumping, the recovery phase of 

the pumping test shall begin and continue for a period of 3 hours.  The recovery period 
may be shorter in the event that the water level in the well fully recovers from pumping in 
less than 3 hours.  For purposes of this regulation, full recovery means that the water level 
in the pumped well has recovered to within 90% of its pre-pumping, static water level.  

 
7. Water Level Measurements in the Pumped Well: Water levels in the pumped well shall be 

measured within a ‘stilling tube’ or similar device, using equipment capable of measuring 
to the nearest 0.01 foot. For each water level measurement, the time that the measurement 
is made shall also be recorded. The schedule for measuring water levels in the pumped 
well shall be as follows:  

 
i. Just before pumping begins; 

 
ii.  After pumping begins, every 15 minutes for the first 2 hours, and hourly for 

the remaining 3 hours; and 
 

iii.  During the recovery phase after pumping ends; every 15 minutes for the first 
hour and hourly for the remaining 2 hours.  In the event that the well does not 
fully recover after 3 hours, one additional water level measurement shall be 
made 24 hours after the pump has been shut off. 

 
8. The results of the pumping test and its associated measurements and records must 

demonstrate that the water supply well provides an adequate supply of water.  For 



                                                            Appendix B– Page 18 
Municipal Water Supply and Well Yield Testing Model Regulation 

   

purposes of this regulation, an adequate water supply is considered to be a well that meets 
the following criteria:  

 
i. The well produces a minimum of 3 gallons per minute with less than 150 feet 

of water level drawdown at the end of 5 hours of pumping; and 
 
ii.  The well fully recovers from pumping within 24 hours of cessation of 

pumping. 
 
 

9. Waivers:  Waivers to the provisions of these pumping test and capacity requirements 
shall be considered on a case-by-case basis and included consideration of the following:  

 
i. In the event that a pumping test indicates that a well can not provide an 

adequate supply of water for a lot at the 3 gallons per minute rate, a lesser rate 
would be considered provided that deed restrictions are placed on the property 
to prohibit discretionary water use and require low water consumptive fixtures 
(for example, prohibit in-ground irrigation, require xeriscaped landscaping, 
mandate use of ultra-low flow plumbing fixtures). 

 
ii.  For cases where the drawdown in a well exceeds 150 feet at the end of the 

pumping test, but the water level recovery criterion is met, the adequate supply 
requirement may be met by providing a minimum of 300 gallons of on-lot 
water storage. 

 
VI.  WATER QUALITY SAMPLING AND TESTING REQUIREMENTS 

 
At the end of or following the pumping test described above, water quality samples shall be 
collected from the water supply well or wells and analyzed for the following parameters: 
 

i. Total Coliform Bacteria 
ii.  E. Coli Bacteria 
iii.  Nitrate 
iv. Nitrite 
v. Chloride 
vi. pH 
vii.  Hardness 
viii.  Fluoride 
ix. Iron 
x. Manganese 
xi. Sodium 
xii.  Arsenic 
xiii.  Uranium 
xiv. Radon 
xv. Analytical Gross Alpha 
xvi. Copper (stagnant and purged) 
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xvii. Lead (stagnant and purged) 
xviii.  Volatile organic compounds 

 
All analysis shall be completed by an analytical laboratory that is accredited to complete all water 
quality tests under the New Hampshire Environmental Laboratory Accreditation Program 
[NHLAP]. 
 
In the event that water quality samples are collected from the well prior to construction of the 
residential structure, a second set of both stagnant and purged water quality samples shall be 
collected and re-analyzed for copper and lead from the tap of an interior faucet. 
 
Wells that test positive for the presence of either Total Coliform or E. Coli bacteria must be 
disinfected and retested for these constituents.  A copy of the second bacteria test results must be 
provided to the building inspector or health officer with the other results to demonstrate that 
these bacteria are not present in the water supply well. 
 
 
VII. NOTIFICATION REQUIREMENTS FOR WATER QUANTITY A ND QUALITY 

TESTING RESULTS 
 
Prior to issuance of an occupancy permit by the building inspector or health officer, the applicant 
must provide the following: 
 
If the property’s purchaser, intended occupant or intended owner is known at the time the 
application for an occupancy permit is submitted, the applicant must provide proof that the 
purchaser, intended occupant or intended owner has received a copy of all results from the 
pumping test and water quality testing completed as part of this regulation.  Proof of such 
notification shall be provided by the applicant with the application for an occupancy permit and 
shall include a signed statement by the purchaser, intended occupant or intended owner, on a 
form provided by the Town, indicating that they are in receipt of a copy of all pumping test and 
water quality results. 
 
If the property’s purchaser, intended occupant or intended owner is not known at the time the 
application for an occupancy permit is submitted, the applicant must provide, with the occupancy 
permit application, a signed copy of the residential property disclosure statement that is intended 
to be used to sell the property.  The residential property disclosure statement must present a 
written statement that the pumping test and water quality information is attached, and must have, 
as an attachment, the pumping test and water quality information collected to meet this 
regulation.
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Blue text indicates added language 
Red strikethrough indicates deleted language 
 
Additions: 
1)  HB1353 Section 4.2 Recommendation – Extending the public comment period if good cause 
is demonstrated.   
 
2)  HB1353 Section 4.4 Recommendation – Increased public notification, except that the extent 

of notification is limited to abutters and not the inventory or water users in the potential  
impact area as proposed in the HB1353 report. 

 
3)  Implements HB1353 Section 4.6 Recommendation – Mandatory Public Hearing on the 
Preliminary Application 
 
Clarifications:  
1)  Replaces “supplier of water” with “community water system”.  “Supplier of water” applies to 

all public water systems including transient public water systems such as gas stations and 
restaurants.  “Community water system” refers to waters systems that provide water to 
residences. 

 
2) Clarifies when the posting of a notice of a public hearing in public places must occur. 
 
 

RSA 485-C:2  Definitions. – In this chapter: 
IIIa “Community water system” means a community water system as defined in RSA 485:1-a, I 
 

Section 485-C:21 
    485-C:21 Approval for Large Groundwater Withdrawals. –  
    I. No person may withdraw more than a total of 57,600 gallons of water in any 24-hour period 
from a well or wells sited at a single property or place of business after the effective date of this 
section, regardless of the number of wells sited on the property or business, without the prior 
approval of the department.  
    II. Applications for approval of water withdrawals of 57,600 gallons or more per day shall be 
filed with the department on a form approved by the department. A preliminary report submitted 
by a public water system pursuant to department rules shall be an application for purposes of this 
section. Copies of the application and any subsequent materials submitted to the department shall 
be forwarded by certified mail by the applicant to the governing bodies of each municipality and 
the owner of each community water system supplier of water within the potential impact area 
of the proposed withdrawal as defined in RSA 485-C:21, V-e. The department shall provide the 
governing body of each municipality with copies of any mailed correspondence sent to the 
applicant. The department shall provide the applicant with copies of any mailed correspondence 
sent to or received from the governing body of a municipality.  
    IIa.  Notice of an application for a new large groundwater withdrawal permit shall be 
made by certified mail by the applicant to all owners of properties that abuts the land 
parcels that are associated with the property(ies) and place of business where the 
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extraction well(s) associated with the large groundwater withdrawal application are 
located.  If the applicant has an ownership interest in an abutting parcel, then notification 
shall also be provided to owners of parcels abutting these parcels.  The notification shall be 
made at the time the application is forwarded to municipalities in accordance with 
paragraph II, above and on a form approved by the department that includes the following 
information: 

(a) Name of applicant requesting a large groundwater withdrawal permit; 
(b) Location of the proposed large groundwater withdrawal; 
(c) Proposed use of the large groundwater withdrawal; 
(d) Information describing the public comment period established in accordance 

with III-V, below; and 
(e) Contact information for the department regarding the application. 

  III. Following the submission of the application, the department shall hold a public hearing on 
the application in the municipality in which the proposed withdrawal is to be made provided the 
governing body of the municipality provides a location for the hearing at no cost to the 
department or applicant.   If the governing body does not provide a location for the public 
hearing at no cost to the department or the applicant, the department may conduct the 
hearings at an alternative location.  upon the request of the governing body of any 
municipality or supplier of water within the potential impact area, provided that such a 
hearing is requested within 15 days of receipt of the application.  
     IV. The department shall hold the public hearing within 30 days of receipt of the 
preliminary application and within 30 days of a request submitted by a municipality upon 
receipt of the final report in accordance with paragraph V-a, below.   after the request of 
the governing body of the municipality or the supplier of water made pursuant to 
paragraph III . Notice of the hearing shall be made by the applicant and shall be published twice 
in 2 different weeks, the last publication to be 7 days before the hearing, in one newspaper of 
general circulation throughout the state and another newspaper of general circulation in the 
municipality. The notice shall also be posted in 2 public places in the municipality at least 7 
days before the public hearing.  
     V. (a)The applicant and the governing body of each municipality and each owner of a 
community water system supplier of water within the potential impact area of the well may 
submit comments to the department relative to the proposed withdrawal within 45 days after the 
public hearings in the municipality or, if no hearing is requested upon receipt of the final 
report in accordance with paragraph V-a, below, within 45 days after the receipt of the 
application.  

(b) If the comments relative to the application make recommendations to the department, 
the department shall specifically consider such recommendations and shall issue written 
findings with respect to each issue raised that is contrary to the decision of the department.  

(c)  The department may extend the comment period in paragraph (a), above, for an 
additional duration not to exceed 45 days, if: 

i.  The municipality or community water system shows there is good cause to grant 
the extension by:  

    a.  Demonstration of reasonable diligence to provide comments within original 
forty-five day public comment period established pursuant to paragraph (a), above; 
and 
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  b. Demonstration of the hardship that would be caused by not extending the 
public comment period; and 

ii.  The request for an extension of the public comment period is submitted within 
first 21 days of the 45 day comment period specified in paragraph (a), above. 
    V-a. Upon the request of the governing body of a municipality within the potential 
impact area, the department shall hold a public hearing, after receipt of the final report, and 
prior to a final decision. The department shall notify the municipalities within 10 days of 
receiving the final report. The municipalities shall have 15 days within which to request a 
public hearing. Notice and response to hearing requests shall be the same as that required 
under paragraph IV.  
    V-b. The department's decision on the application shall be based on a demonstrated need 
for the withdrawal after review of:  
       (a) A description of the need.  
       (b) A conservation management plan.  
       (c) A conceptual hydrologic model of the withdrawal.  
       (d) A water resource and use inventory.  
       (e) The effects of the withdrawal on water resources and uses.  
       (f) Completion of a withdrawal testing program.  
       (g) Development of an impact monitoring and reporting program.  
       (h) Identification of potential mitigation measures.  
    V-c. In order to preserve the public trust, no large groundwater withdrawal shall cause an 
unmitigated impact as determined by the following:  
       (a) Reducing the withdrawal capacity of a private water supply well of a single 
residence as a result of the reduction of available water that is directly associated with the 
withdrawal as determined by the following:  
          (1) Any reduction in capacity for wells with a capacity less than water well board 
recommended optimum minimum flow capacity of 4 gallons per minute for 4 hours before 
the withdrawal;  
          (2) Any reduction in capacity below 4 gallons per minute for 4 hours, for wells that 
had a capacity greater than 4 gallons per minute for 4 hours, before the withdrawal; or  
          (3) A reduction in capacity where the well still has a capacity between 4 gallons and 
10 gallons per minute for 4 hours and the user provides information indicating that the 
reduction in flow has resulted in the inability to meet his or her water needs;  
       (b) Reducing the capacity of a public drinking water supply below the minimum 
withdrawal rates required per consumer determined by the following:  
          (1) Minimum daily amounts of drinking water shall be determined per use based on 
the design flow criteria established for public water supply systems established in rules 
adopted by the department; or  
          (2) Where it is verified that such wells were unable to produce the design flow before 
the withdrawal began, the adverse impact shall be any reduction in the ability to produce 
water;  
       (c) Reducing the capacity of a water supply that is used for a multiple unit dwelling 
residence, but that is not a public water supply, that results in the inability to continue 
established activities or maintain existing water capacity requirements;  
       (d) Reducing the capacity of a private, non-residential, non-drinking water supply that 
results in the inability of a commercial, industrial, agricultural, or retail facility to continue 
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established services or production volumes;  
       (e) Reducing the ability of a registered water user to produce volumes equivalent to the 
average daily withdrawal for a specific calendar month as determined by discharge 
measurements and reports made to the department in accordance with the water user 
requirements under RSA 488 or other previous water use reporting requirements of the 
department;  
       (f) Reducing surface water levels or flows that will, or do, cause a violation of surface 
water quality rules adopted by the department;  
       (g) Causing a net loss of values for submerged lands under tidal and fresh waters and 
its wetlands as set forth in RSA 482-A;  
       (h) Causing the inability of permitted surface water or groundwater discharges to meet 
permit conditions;  
       (i) Reducing river flows below acceptable levels established pursuant to RSA 483;  
       (j) Causing the contamination of groundwater obtained from wells or surface waters 
from contaminated groundwater whose flow has been altered by the withdrawal, or causing 
the contamination of an aquifer or contributing to the spread of any existing contamination;  
       (k) Causing the long-term predictable rate of replenishment of the aquifer that is the 
source of the withdrawal to be exceeded.  
    V-d. Terms and conditions of approval for a large groundwater withdrawal may be 
altered by the department to accommodate for drought conditions or new withdrawals.  
    V-e. Applications for large groundwater withdrawals shall be accompanied by an impact 
assessment of the potential impact area of the proposed withdrawal to demonstrate the 
preservation of the public trust as set forth in paragraph V-c. The impact assessment shall 
include at a minimum the following:  
       (a) The maximum extent of the cone of depression created by the withdrawal with the 
assumption of a conceptual hydrological model condition of 180 days of continuous 
pumping at maximum volumes without recharge from rainfall or snowmelt;  
       (b) The maximum extent of the recharge area for the withdrawal with the assumption 
of a conceptual hydrologic model condition of 180 days of continuous pumping at 
maximum volumes without recharge from rainfall or snowmelt; and  
       (c) The downgradient area of the withdrawal which shall include:  
          (1) An existing or new delineation of a potential impact area large enough so that the 
size of the entire study area for the withdrawal is at least 10 times the size of the recharge 
area for the withdrawal;  
          (2) An existing or new delineation of a watershed where the amount of water 
crossing the downgradient boundary, that is, leaving the study under current conditions, is 
at least 10 times the amount to be withdrawn; or  
          (3) An alternative method of estimating a potential impact area provided it relies on 
conservative assumptions, is demonstrated as appropriate for the site by test results, and is 
clearly explained and justified.  
    VI. (a) Decisions of the department may be appealed in accordance with RSA 21-O:7, 
IV.  
       (b) Any party shall have the right to appeal from the decision of the water council to 
the superior court of the county in which the large groundwater withdrawal is to be made to 
determine the validity and the reasonableness of the department's action on the permit. The 
appeal shall be filed within 60 days after the decision of the water council. The appeal shall 
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suspend the decision of the department pending the outcome of a preliminary hearing. The 
appeal, so far as practicable, shall have precedence over other actions in the same court.  
    VII. Records of public hearings shall be available pursuant to RSA 91-A.  
    VIII. Before the department issues a large groundwater withdrawal permit, any 
municipality in which a well is sited or proposed to be sited, or any municipality within the 
potential impact area of the proposed withdrawal pursuant to paragraph V-e, may require 
the department to determine that the withdrawal will not infringe on the public's use of 
groundwater, including any contribution to wetlands and surface waters, by ensuring that 
the requirements of paragraph V-c are met. The department's determination shall be based 
on substantial evidence and shall include the methods, evidence, and data it used to support 
its judgment.  
    IX. The department shall allow any municipality showing that it may be substantially and 
specifically affected by a proceeding under this chapter to intervene as a party in the whole 
or any portion of the proceeding and shall allow the municipality to participate by 
presentation of argument orally or in writing or for any other purpose, as the department 
may order. A municipality that intervenes before the department shall retain its status 
through any appeal of the department's decision. 


